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Harnessing the ‘‘Spirit of Insubordination’’: A Model Student 
Disciplinary Code Edward N. Stoner II 
Kathy L. Cerminara 


College or university administrators have always struggled with 
the responsibility of disciplining students. In order to ensure 
smooth administration yet still fulfill their responsibility of 
maintaining discipline within an educational environment, ad- 
ministrators are well-advised to establish written disciplinary 
codes. For a public college or university, such a written code 
provides constitutionally-required notice to all involved. For 
both public and private institutions, a code may protect against 
charges of arbitrary or unfair treatment. In addition, a written 
student code can benefit institutions by setting forth clearly the 
terms of the ‘‘contract’’ between the student and the institution 
with respect to disciplinary matters. 


The authors provide a model student code for use by college 


and university counsel and administrators in creating their own 
written student disciplinary code. Commentary following each 
section of the model student code sets forth not only the prac- 
tical reason for including each section within the code but also 
the legal support for each provision and, in some cases, sugges- 
tions on how the college or universit:; attorney might approach 
certain disciplinary issues. 


Liability Insurance Coverage: How to Avoid Unpleasant 
Byron H. Higgins 
Edward J. Zulkey 


The increased complexity of claims, the changing nature of in- 
surance relationships and the explosion of decisional law in the 
field of insurance coverage make it critical for institutions fully 
to understand and examine their rights and obligations relative 
to their liability-insurance coverage. This Article reviews basic 
principles of insurance law, provides an overview of liability in- 
surance and examines currently significant issues that have 
special relevance to institutions regarding their liability in- 
surance coverage. 


The Law of Higher Education and the Courts: 1989 in Review 
Fernand N. Dutile 


In 1989, the volume of litigation affecting higher education con- 
tinued unabated. This, the fourth of the JOURNAL’s Annual 
Reviews of judicial pronouncements on the law of higher educa- 





tion, provides a concise and organized look at the work of the 
courts during 1989. The piece seeks not only to convey the most 
important developments during that year, but also, like the 
cases themselves, to mirror higher education’s dynamism and 
ferment. Following an Introduction, the Article reports on cases 
addressing the first amendment; tort liability; institutional con- 
tracts; immunities; access to records, meetings and witnesses; 
intellectual property; funding; employment; adverse academic, 
disciplinary, licensing, and related decisions; and discrimina- 
tion with regard to students and alumni. 


COMMENTARY 


Economic and Tax Aspects of Prepaid-Tuition Plans 
Alan Gunn 


States and colleges have adopted plans allowing parents to pay 
the tuition of their children when the children are infants. 
Originally intended primarily to avoid income taxes, these 
plans have been defended as allowing parents to insure against 
unexpectedly high tuition increases. This Commentary shows 
that prepayment plans cannot be expected to provide a useful 
form of ‘‘insurance’’ and that the plans expose parents and in- 
stitutions to serious risks. 


The tax treatment of tuition-prepayment plans remains un- 
settled. The government’s only published response to the prob- 
lem consists of two unpersuasive private letter rulings. These 
rulings ignore the strongest argument against the tax benefits 
claimed to flow from the plans: the argument that the plans 
create interest-free loans, rendering the parents taxable under 
section 7872 of the Internal Revenue Code. Nevertheless, the 
rulings subject investors in the plans to very harsh tax treat- 
ment. Furthermore, the rulings address the ‘‘Michigan plan,”’ 
rather than genuine prepayment arrangements. The Michigan 
plan seems to have been designed to convince parents that their 
children’s tuition has been provided for without actually 
burdening the state with an obligation to pay that tuition. 


STUDENT CASE COMMENT 
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Maria A. Pedulla 261 








Harnessing the ‘‘Spirit of 
Insubordination’’: A Model Student 
Disciplinary Code* 


Edward N. Stoner II** 
and Kathy L. Cerminara*** 


The article of discipline is the most difficult in American edu- . 
cation. Premature ideas of independence, too little repressed by 
parents, beget a spirit of insubordination, which is the great 
obstacle to science with us and a principle cause of its decay 
since the revolution. I look to it with dismay in our institution, 
as a breaker ahead, which I am far from being confident we shall 
be able to weather. 


Thomas Jefferson 
Letter to Thomas Cooper, Nov. 2, 1822 
VII The Works of Thomas Jefferson 268 (1884) 


Since the days Thomas Jefferson wrote to Mr. Cooper,’ institutions 
of higher education have struggled with the responsibility of disci- 
plining students. This task has been made more difficult because the 
legal relationship between a college or a university and its students 





* The authors gratefully acknowledge the editorial assistance of Barbara L. Shiels, 
Associate University Attorney at the University of Minnesota and co-chair of the NACUA 
Section on Student Affairs, and Kim A. Daffinger of Reed Smith Shaw & McClay, 
Pittsburgh, Pennsylvania. Without their comments, suggestions and diligent effort, this 
article would not have been possible. In addition, the authors are indebted to Rev. 
Bernard A. Hebda, J.D., JiC.L., of the Diocese of Pittsburgh for his efforts at writing a 
student code which is both fair and understandable and to Dr. Dennis C. Golden, Vice 
President for Student Affairs at the University of Louisville and NASPA President-elect, 
for his active leadership which inspired our efforts. 

** B.A., DePauw University, 1969, J.D., University of Virginia, 1972; Partner, Reed 
Smith Shaw & McClay, Pittsburgh, Pennsylvania; and Counsel to Duquesne University 
of the Holy Ghost and Westminster College. Mr. Stoner is a member of the NACUA 
Board of Directors and of the Association for Student Judicial Affairs. 

*** B.S., Ohio University, 1983; J.D., University of Pittsburgh, 1987; Associate, Reed 
Smith Shaw & McClay, Pittsburgh, Pennsylvania. 

1. Thomas Cooper was the second President (1820-1835) of South Carolina College, 
later renamed the University of South Carolina. Mr. Jefferson was the founder of the 
University of Virginia. 
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has never fit neatly within one legal doctrine. During the first part 
of the twentieth century, the concept of in loco parentis* predomi- 
nated. Under this doctrine, courts viewed institutions as standing in 
the place of students’ parents. Courts tended to give colleges and 
universities a great deal of discretion when they viewed the institu- 
tions as standing in loco parentis* to the students. 

During the 1960s, however, courts began to move away from the 
concept of in loco parentis. Instead, courts viewed the relationship 
between student and institution as contractual. Under this view, 
institutions enter into contracts with their students to provide them 
with educational services in exchange for students’ paying certain 
fees and obeying certain rules.’ In addition, beginning with the land- 
mark case of Dixon v. Alabama Board of Education,® in 1961, courts 
have required public institutions of higher learning to afford students 
due process’ before taking disciplinary action.® 





2. National Association of College and University Attorneys, STUDENT LEGAL IssUEs: 
ARTICLES RECOMMENDED BY THE NACUA SECTION ON STUDENT AFFAIRS at vii (1989). For a 
good historical overview, see generally Fowler, The Legal Relationship Between the 
American College Student and the College: An Historical Perspective and the Renewal 
of a Proposal, 13 J. L. & Epuc. 401 (1984). 

3. Literally, ‘‘in the place of a parent.’’ BLAck’s Law Dictionary 708 (5th ed. 1979). 

4. See Gott v. Berea College, 156 Ky. 376, 161 S.W. 204 (1913); Kaplin, Law on the 
Campus 1960-1985: Years of Growth and Challenge, 12 J.C.U.L. 269, 272 (1985); Note, 
Reasonable Rules, Reasonably Enforced — Guidelines for University Disciplinary Pro- 
ceedings, 53 MINN. L. REv. 301, 310 (1968). 

5. See, e.g., Dartmouth Review v. Dartmouth College, No. 88-E-111, slip op. at 13 
(N.H. Super. Ct. Jan. 3, 1989); Prusack v. State, 117 A.D.2d 729, 498 N.Y.S.2d 455 
(1986); Corso v. Creighton Univ., 731 F.2d 529 (8th Cir. 1984); Cloud v. Trustees of 
Boston Univ., 720 F.2d 721 (1st Cir. 1983). See also Jennings, Breach of Contract Suits 
by Students Against Postsecondary Education Institutions: Can They Succeed?, 7 J.C.U.L. 
191 (1981). 

6. 294 F.2d 150 (5th Cir. 1961), cert. denied, 368 U.S. 930, 82 S. Ct. 368 (1961). 
For a discussion of the importance of Dixon, see Reidhaar, The Assault on the Citadel: 
Reflections on a Quarter Century of Change in the Relationships Between the Student 
and the University, 12 J.C.U.L. 343, 346 (1985); Wright, The Constitution on Campus, 
22 VaND. L. REV. 1027, 1031-32 (1969). 

7. The fourteenth amendment to the United States Constitution provides in part: 
“‘No State shall .. . deprive any person of life, liberty or property, without due process 
of law.’’ U.S. Const. amend. XIV, § 1. 

8. Although Dixon has been referred to as a ‘‘landmark’’ decision, see Goss v. 
Lopez, 419 U.S. 565, 576 n.8, 95 S. Ct. 729, 737 n.8 (1975). A court as early as 1887 
spoke in terms of a college student having certain rights to notice and a hearing before 
being dismissed from school. Commonwealth ex rel. Hill v. McCauley, 3 Pa. County Ct. 
77 (1887). 

Only public schools, or private schools which have the requisite amount of interaction 
with the state to constitute ‘‘state action,’’ have been required to provide due process 
for their students. See Dartmouth Review, slip op. at 12; VanLoock v. Curran, 489 So.2d 
525, 528 (Ala. 1986). See generally Silets, Of Students’ Rights and Honor: The Application 
of the Fourteenth Amendment’s Due Process Strictures to Honor Code Proceedings at 
Private Colleges and Universities, 64 Den. U.L. Rev. 47 (1987); Thigpen, The Application 
of Fourteenth Amendment Norms to Private Colleges and Universities, 11 J. L. & Epuc. 
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Although courts no longer merely rubber-stamp college or university 
decisions, as they once may have done under the doctrine of in loco 
parentis, principles from all three views appear in student disciplinary 
cases. Courts afford institutions of higher education a great deal of 
discretion. At the same time, however, they require colleges and 
universities to honor the contracts they make and to provide fair 
procedures. 

Colleges and universities thus operate within a volatile environment. 
In order to ensure smooth administration, yet still to fulfill their 
responsibility of maintaining discipline within an educational envi- 
ronment, colleges and universities are well-advised to establish written 
student disciplinary codes.*° For a public college or university, such 
a written code provides constitutionally-required notice to students, 
faculty and administrators concerning the institution’s policies and 
procedures. It may also ensure against charges of unconstitutional 
arbitrary action, for example, allegations that the school singled out 
one student for particularly unfair treatment. The private institution 
too may avoid charges of arbitrary or unfair treatment by implementing 
a written student disciplinary code.1‘ A written student code can 
benefit both public and private institutions, as well as students, by 





171 (1982); Annotation, Action of Private Institution of Higher Education as Constituting 
State Action or Action Under Color of Law for Purposes of the Fourteenth Amendment 
and 42 U.S.C.S. § 1983, 37 A.L.R. Fep. 601 (1978). Students at private colleges and 
universities, however, have attempted to bring due process and other constitutional cases 
against private institutions. See, e.g., Albert v. Carovano, 851 F.2d 561 (2d Cir. 1988); 
Cummings v. Virginia School of Cosmetology, 466 F. Supp. 780 (E.D. Va. 1979); Miller 
v. Long Island Univ., 85 Misc. 2d 393, 380 N.Y.S.2d 917 (N.Y. Sup. Ct. 1976). In 
addition, it should be noted that Dickinson College, the institution at issue in McCauley, 
is a private school, and the court still imposed ‘‘notice and hearing’’ requirements. 3 
Pa. County Ct. 77. 

For a comprehensive recent discussion of the state of the law with regard to whether 
due process applies to private college and university disciplinary proceedings, see Boehm 
v. University of Pa. School of Veterinary Medicine, 392 Pa. Super. 502 (1990). 

9. See Dartmouth Review, slip op. at 12; Schulman v. Franklin & Marshall College, 
538 A.2d 49, 52 (Pa. Super. Ct. 1988). 

10. Indeed, some courts have required a written disciplinary code. In Soglin v. 
Kauffman, 418 F.2d 163 (7th Cir. 1969), for example, the court ruled that the University 
of Wisconsin had acted unconstitutionally in sanctioning students for ‘‘misconduct’’ 
when no rules specifically defined what the University viewed as ‘‘misconduct.’’ The 
court ruled that while a University had the power to punish misconduct, it had to 
promulgate rules describing such misconduct to avoid punishing students on the basis 
of unconstitutionally vague, overbroad criteria. 418 F.2d at 166-67. ‘‘Pursuant to appro- 
priate rule or regulation, the University has the power to maintain order by suspension 
or expulsion of disruptive students. Requiring that such sanctions be administered in 
accordance with preexisting rules does not place an unwarranted burden upon university 
administrations.’’ Id. at 168. 

11. Wise policy may sometimes involve granting students more rights than the 
Constitution requires. Wright, supra note 6, at 1035. See also W. KaPLIN, THE LAW OF 
HIGHER EDUCATION at 294, 312-14 (2d ed. 1985). 
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clearly setting forth the terms of the ‘‘contract’’ between the student 
and the school with respect to disciplinary matters.” 

What follows is a model student code which college or university 
counsel and administrators may use in creating their own written 
student disciplinary code. Of course, decisions with regard to certain 
topics will depend upon the preference of each individual college or 
university. Such topics include choosing a person at the institution 
to administer student-code policies and procedures; establishing a 
minimum amount of notice of the alleged violation; setting a maximum 
period between the time students are notified of charges against them, 
and the day on which those charges are heard; and deciding who will 
determine sanctions. Nevertheless, the following model is a sound 
beginning upon which to build a student disciplinary code. 

College or university counsel and administrators should keep a few 
principles in mind when drafting their own student disciplinary codes. 
First, the institution, whether public or private, should try to follow 
the general dictates of due process. Due process, roughly translated, 
means ensuring that procedures are fair to the accused student.’ If 
an institution is public, it is required to grant due process.* If the 
institution is private, constitutional due process may not be required,’ 
but the institution’s actions may appear fairer and more reasonable to 
a court if it gives students as much procedural protection as would a 
public institution. 


Second, although college discipline is sometimes seen as the ‘‘crim- 
inal law of university government,’’’® student disciplinary codes need 
not be drafted with the specificity of criminal statutes.’” In fact, to 
avoid indicating that it expects its student code to be treated like a 
criminal statute, a college or university should avoid language imply- 





12. There is one negative aspect to the promulgation of a written student code. 
‘‘Although the trend toward written codes is a sound one, legally speaking, because it 
gives students fairer notice of what is expected from them and often results in a better- 
conceived and administered system, written rules also provide a specific target to aim 
at in a lawsuit.’ W. KaPLiIN, supra note 11, at 292. 

For this reason, the institution should be aware that if it chooses to have a written 
student disciplinary code, it must follow the dictates of that code. Tedeschi v. Wagner 
College, 49 N.Y.2d 652, 658-60, 404 N.E.2d 1302, 1305-06 (1980); VanLoock v. Curran, 
489 So.2d at 528; W. KapLiN, supra note 11, at 302. See Warren v. Drake Univ., 886 
F.2d 200, 202 (8th Cir. 1989). 

13. See, e.g., Clayton v. Trustees of Princeton Univ., 608 F. Supp. 413, 435-36 (D.N.J. 
1985). 

14. See supra note 8; Miles, The Due Process Rights of Students in Public School or 
College Disciplinary Hearings, 48 ALA. Law. 144, 146 (1987) (‘‘It is a good idea for a 
school or college to grant as much due process as it thinks is allowable, given a balance 
between the circumstances, the educational mission of the school and the rights of the 
student.’’); W. KapLin, supra note 11, at 302-07. 

15. See supra note 8. 

16. Comment, Private Government on the Campus — Judicial Review of University 
Expulsions, 72 YALE L.J. 1362, 1364 (1963). 

17. Note, Due Process Rights in Student Disciplinary Matters, 14 J.C.U.L. 359, 367 
n.43 (1987). 
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ing that criminal standards apply.** Any code promulgated by a college 
or university should, however, be sufficiently specific to make the 
rules clear.’ 

Third, student code drafters should be aware that, as in any generic 
document, the principles set forth in the model student code represent 
the generally prevailing law. In some instances, courts disagree.”° In 
others, administrators hold opposing views.” In these cases, the model 
either offers the drafters alternative choices or advocates the position 
taken by the majority of courts or schools, while noting that the 
position taken is not unanimously held. As with any form document, 
college or university counsel should review case law in his or her 
own jurisdiction to ensure that the institution is not bound by oppos- 
ing precedent. 

Finally, although such a section is not included in this model 
student code, the college or university should try to emphasize, in 
addition to its prohibitions, rights which it recognizes. This can be 
included in a preamble to the student code”? or in the college or 
university handbook.”’ The institution thereby assures its students that 
it does not intend to take away rights, but intends merely to control 
action going beyond the exercise of such rights. The institution can 
thus help to insulate itself from student attacks based upon allegations 
that the student code violates some constitutional right.?° 





18. A college or university would not want to use terms such as ‘‘guilty’’ or ‘‘beyond 
a reasonable doubt,’’ for example. Nor would it want to describe its hearings as ‘‘trials,’’ 
the persons presenting the evidence of violations as ‘‘prosecutors’’ or the students who 
are alleged to have violated the code of conduct as ‘‘defendants.”’ 

19. Picozzi, University Disciplinary Process: What’s Fair, What’s Due, and What You 
Don’t Get, 96 YALE L.J. 2132, 2155 (1987) (written rules ensure that both the administrator 
and the student know what process is due an accused student). 

On the other hand, a college or university often wants to draft its student code without 
too much specificity in order to preserve as much flexibility as possible. 

20. See, e.g., infra notes 68 and 72. 

21. See, e.g., infra notes 50-51 and accompanying text. 

22. See, e.g., University of Pittsburgh Student Code of Conduct and Judicial Proce- 
dures at 3-5; The George Washington University Guide to Student Rights and Respon- 
sibilities at 1 (both available from NACUA). 

23. See, e.g., Policy Statement, University of Michigan Interim Policy on Discrimi- 
nation and Discriminatory Conduct by Students in the University Environment at 1 
(available from NACUA). 

24. See Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 89 S. Ct. 733 (1968) 
(first amendment applies in public high school context). Because of cases such as Tinker, 
public institutions must ensure that their students are guaranteed, inter alia, 
first-amendment rights. 

25. Stating that students are guaranteed such rights, however, will not always ensure 
that the school will not be attacked. In Doe v. University of Mich., 721 F. Supp. 852 
(E.D. Mich. 1989), the University was careful to provide in the preamble to its Interim 
Policy on Discrimination and Discriminatory Conduct by Students in the University 
Environment that it promoted: 

a strong commitment to the principle of freedom of speech guaranteed by the 
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The following model student code is organized so that all con- 
cerned—students, administrators and faculty members—can under- 
stand the concepts embodied therein. It progresses from a general 
definition section to a section outlining the authority of the institu- 
tion’s judicial bodies, a description of misconduct covered by the 
code, an outline of the procedures for bringing charges of misconduct, 
holding hearings and deciding appeals and, finally, a section on 
interpretation and revision of the code. The commentary following 
each section sets forth not only the practical reason for including each 
section within the code, but also the legal support for each provision, 
and, in some cases, suggestions on how the college or university 
attorney could approach certain situations. 

In the final analysis, even the adoption of a sound student code, 
coupled with enlightened administration, will not eliminate the ‘‘spirit 
of insubordination’’ which Thomas Jefferson saw as such a significant 
problem for higher education nearly a century-and-three-quarters ago. 
Indeed, as Mr. Jefferson recognized, such insubordination results, in 
part, from the ‘‘ideas of independence’’ which are the backbone of 
our liberties, not only in higher education, but also in the world at 
large. 

To the captains of our ships of higher education, therefore, the calm 
waters of consistently proper student behavior are unlikely ever to be 


reached. Instead, as Mr. Jefferson feared, the challenges of student 
discipline are likely always to loom as breakers ahead. Nevertheless, 
a sound student code following this model, like a sound ship under 
a sailing captain of old, will enable college and university adminis- 
trators to navigate confidently past the dangers of insubordination, 
even when those dangers are accompanied, as they often are, by storm 
clouds of public concern and campus unrest. 





First Amendment to the United States Constitution .... The University is 
dedicated to allowing students vigorous and open academic discourse and 
intellectual inquiry, including speech that espouses controversial or even offen- 
sive ideas. 

Such pronouncements did not protect the University from a ruling holding invalid its 
policy which prohibited, inter alia, ‘‘threats or verbal slurs, invectives or epithets referring 
to an individual's race, ethnicity, religion, sex, sexual orientation, creed, national origin, 
ancestry, age or handicap made with the purpose of injuring the person to whom the 
words or actions are directed and that are not made as a part of a discussion or exchange 
of an idea, ideology or philosophy.’’ The court found that the policy was both overbroad 
in that it prohibited some speech protected by the first amendment and so vague that it 
deprived students of due process. 

Of course, private universities are not required to ensure that their students receive 
first-amendment freedoms. See, e.g., Doe v. University of Mich., 721 F. Supp. 852, 867. 
Nevertheless, the private college or university should endeavor to ensure such protections. 
Confusion often arises over whether the first amendment applies in cases involving 
private institutions. Assuming that it does for purposes of assuring students of the 
institution’s good intentions will make the institution’s actions appear more reasonable 
in the face of a challenge. 
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MODEL STUDENT CODE 


ARTICLE I: DEFINITIONS?® 


1. The term [College] [University] means [name of institution]. 

2. The term ‘‘student’’ includes all persons taking courses at the 
[College] [University], both full-time and part-time, pursuing 
undergraduate, graduate, or professional studies and those who 
attend post-secondary educational institutions other than [name 
of institution] and who reside in [College] [University] residence 
halls. Persons who are not officially enrolled for a particular 
term but who have a continuing relationship with the [College] 
[University] are considered ‘‘students.’’ 


Commentary. This definition is intended to include persons 
not enrolled for a particular term but who enroll for courses from 
time to time, perhaps toward a degree. Such persons would be 
expected to honor the Student Code even between periods of 
their actual enrollment. 


The term ‘‘faculty member’? means any person hired by the 
[College] [University] to conduct classroom activities. 
The term ‘‘[College] [University] official’? includes any person 


employed by the [College] [University], performing assigned ad- 
ministrative or professional responsibilities. 

The term ‘‘member of the [College] [University] community”’ 
includes any person who is a student, faculty member, [College] 
[University] official or any other person employed by the [Col- 
lege] [University]. A person’s status in a particular situation shall 
be determined by [title of appropriate college or university ad- 
ministrator].”’ 

The term ‘‘[College] [University] premises’’ includes all land, 
buildings, facilities, and other property in the possession of or 
owned, used, or controlled by the [College] [University] (includ- 
ing adjacent streets and sidewalks). 

The term ‘‘organization’’ means any number of persons who have 
complied with the formal requirements for [College] [University] 
[recognition/registration]. 





26. The authors recommend that, as in every good legal document, a student code 
should contain a section in which the code’s drafters define all the terms of art that will 
appear throughout the code. Following is a partial list of definitions recommended for 
use with a college or university’s student code. Definitions of some terms will, of course, 
vary with the type of disciplinary system established, and with the institution’s traditional 
definitions of certain concepts (plagiarism or cheating, for example). 

27. The college or university must designate a person within its administration to 
oversee the operation of the student code and to be responsible for its administration. 
See infra Article I, number 13. The person designated should be the same person assigned 
under Article V, Section A, to resolve other questions of interpretation. 
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The term ‘‘judicial body’’ means any person or persons author- 
ized by the [title of administrator identified in Article I, number 
13]?® to determine whether a student has violated the Student 
Code and to recommend imposition of sanctions. 


Commentary. A ‘‘judicial body,’’ sometimes called a ‘‘hearing 
board,’’ need not be comprised of any particular number of 
persons. Concerns recur about the composition of such bodies. 
An impartial decisionmaker is essential to due process.*® Courts 
have recognized, however, that in the college or university con- 
text it is often impossible to assemble a group of people who 
have not in some way heard of the charges at issue or who do 
not know the person(s) involved.*° Frequently, ‘‘judicial bodies’’ 
which determine whether the Student Code has been violated 
include both students and faculty members or administrators. In 
this model, the code administrator defines the composition of 
hearing boards, but if the history or social system on campus 
dictates otherwise, the composition may be defined in more detail 
in the Student Code. 


The term ‘‘Judicial Advisor’’ means a [College] [University] of- 
ficial authorized on a case-by-case basis by the [title of admin- 
istrator identified in Article I, number 13] to impose sanctions 
upon students found to have violated the Student Code. The 
[title of administrator identified in Article I, number 13] may 
authorize a judicial advisor to serve simultaneously as a judicial 
advisor and the sole member or one of the members of a judicial 
body. Nothing shall prevent the [title of administrator identified 
in Article I, number 13] from authorizing the same judicial 
advisor to impose sanctions in all cases. 


Commentary. Just as courts have recognized that persons com- 
prising a judicial body may have prior knowledge of the events 
at issue or the person(s) involved, they have recognized that it 





28. The person who authorizes the judicial body should be the same one designated 
to be responsible for the administration of the student code. See infra Article I, number 
13. 

29. Friendly, Some Kind of Hearing, 123 U. Pa. L. REv. 1267, 1279 (1975). 

30. ‘‘Members of the college community, including students, usually comprise the 
hearing board. Given the nature of the academic community, members of the hearing 
board may know the student outside the context of the disciplinary proceedings.’’ Note, 
supra note 17, at 371. See Nash v. Auburn Univ., 812 F.2d 655, 666 (11th Cir. 1987) 
(participation of a student justice with prior knowledge of the charge did not indicate 
bias); Gorman v. University of R.I., 837 F.2d 7, 15 (1st Cir. 1988). But see Note, supra 
note 17, at 372 (‘‘[wJhile a board member has no constitutional obligation of recusation, 
fundamental fairness may suggest this action as in the best interest of both parties’). 
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is sometimes impossible on a college campus to avoid having 
one person occupy two roles with respect to disciplinary pro- 
ceedings.*! While it is not improper, whenever possible the col- 
lege or university should avoid putting someone in the position 
of ‘‘wearing two hats.’’ If the size of the institution’s staff 
permits, it is decidedly preferable to have the functions of infor- 
mal investigating and/or mediating separated from that of deter- 
mining whether a violation has occurred and setting the sanction. 
Admittedly, such separation can be achieved more easily at large 
institutions. Thus, this Model recognizes the advisability of sep- 
arating the functions when possible, while preserving the flexi- 
bility to combine functions—which usually will be a fact of life 
at smaller institutions. A student challenging a hearing board’s 
decision on the grounds of bias must, in order to win the case, 
prove actual bias or that the board acted improperly.*? This 
model anticipates that a college or university official will deter- 
mine sanctions after a violation has been found. In some systems 
sanctions are set by students. 





The term ‘‘Appellate Board’’ means any person or persons au- 
thorized by the [title of administrator identified in Article I, 
number 13] to consider an appeal from a judicial body’s deter- 
mination that a student has violated the Student Code or from 
the sanctions imposed by the Judicial Advisor. 

The term ‘‘shall’’ is used in the imperative sense. 

The term ‘‘may’’ is used in the permissive sense. 

The [title of appropriate administrator] is that person designated 
by the [College] [University] President to be responsible for the 
administration of the Student Code. 

The term ‘‘policy’’ is defined as the written regulations of the 
[College] [University] as found in, but not limited to, the Student 
Code, Residence Life Handbook, and Graduate/Undergraduate 
Catalogs. 





31. Winnick v. Manning, 460 F.2d 545, 548 (2d Cir. 1972); Gorman, 837 F.2d at 15; 
Hillman v. Elliott, 436 F. Supp. 812, 816 (W.D. Va. 1977). Cf. Megill v. Board of Regents, 
541 F.2d 1073, 1079 (5th Cir. 1976); Duke v. North Tex. State Univ., 469 F.2d 829, 834 
(5th Cir. 1972); Alex v. Allen, 409 F. Supp. 379, 387-88 (W.D. Pa. 1976). 

32. ‘‘{T]he law indulges the presumption that school authorities act reasonably and 
fairly and in good faith in exercising the authority with which it clothes them, and casts 
the burden on him who calls their conduct into question to show that they have not 
been activated by proper motives.’’ Barker v. Hardway, 283 F. Supp. 228, 237 (S.D. W. 
Va. 1968), aff'd 399 F.2d 638 (4th Cir. 1968), cert. denied, 394 U.S. 905, 89 S. Ct. 1009 
(1969). See also Dartmouth Review v. Dartmouth College, No. 88-E-111, slip op. at 18 
(N.H. Jan. 3, 1989); Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 1003 (5th 
Cir. 1975); Winnick, 462 F.2d at 548. Cf. Levitt v. University of Tex., 759 F.2d 1224, 
1228 (5th Cir. 1985). 
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Commentary. Listed herein is a sampling of the types of other 
sources of rules and regulations governing colleges or universi- 
ties. 


15. The term ‘‘cheating’’ includes, but is not limited to: (1) use of 

any unauthorized assistance in taking quizzes, tests, or exami- 
nations; (2) dependence upon the aid of sources beyond those 
authorized by the instructor in writing papers, preparing reports, 
solving problems, or carrying out other assignments; or (3) the 
acquisition, without permission, of tests or other academic ma- 
terial belonging to a member of the [College] [University] faculty 
or staff. 
The term ‘‘plagiarism’’ includes, but is not limited to, the use, 
by paraphrase or direct quotation, of the published or unpub- 
lished work of another person without full and clear acknow- 
ledgment. It also includes the unacknowledged use of materials 
prepared by another person or agency engaged in the selling of 
term papers or other academic materials. 


Commentary. Cheating and plagiarism are the two most com- 
mon types of academic misconduct.** The courts’ views about 
institutional decisions regarding such academic misconduct will 
be discussed in greater detail hereinafter.** 


ARTICLE II: JUDICIAL AUTHORITY 


The Judicial Advisor shall determine the composition of judicial 
bodies and Appellate Boards and determine which judicial body, 
Judicial Advisor and Appellate Board shall be authorized to hear 
each case. 

The Judicial Advisor shall develop policies for the administration 
of the judicial program and procedural rules for the conduct of 
hearings which are not inconsistent with provisions of the Stu- 
dent Code. 

Decisions made by a judicial body and/or Judicial Advisor shall 
be final, pending the normal appeal process. 

A judicial body may be designated as arbiter of disputes within 
the student community in cases which do not involve a violation 
of the Student Code. All parties must agree to arbitration, and 
to be bound by the decision with no right of appeal. 





33. Fox, Due Process and Student Academic Misconduct, 25 Am. Bus. L.J. 671, 671- 
72 (1988). 


34. See infra text accompanying notes 40-43. 
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ARTICLE III: PROSCRIBED CONDUCT 


A. Jurisdiction of the [College] [University] 


Generally, [College] [University] jurisdiction and discipline shall be 
limited to conduct which occurs on [College] [University] premises or 
which adversely affects the [College] [University] Community and/or 
the pursuit of its objectives. 


Commentary. The college or university should state in general 
terms the conduct which the institution intends to reach. A 
college or university has jurisdiction to punish a student for 
activities which take place off-campus when those activities ad- 
versely affect the interests of the college or university community. 
School officials have wide latitude in determining whether an 
activity adversely affects the interests of the university commu- 
nity.*5 

Under this Model Student Code, when an activity occurs off- 
campus, it would be the responsibility of the administrator des- 
ignated in Article I, number 13, to determine whether college or 
university jurisdiction should be asserted.** Utilizing this pro- 
cedure on a case-by-case basis allows the institution to consider 


the unique facts of each situation without the impossible problem 
of drafting language to cover every possible situation. 


B. Conduct—Rules and Regulations 


Any student found to have committed the following misconduct is 
subject to the disciplinary sanctions outlined in Article IV: 
1. Acts of dishonesty, including but not limited to the following: 
a. Cheating, plagiarism, or other forms of academic dishonesty. 
b. Furnishing false information to any [College] [University] 
official, faculty member or office. 





35. See Wright, The Constitution on the Campus, 22 VaNp. L. REv. 1027, 1068 (1968). 
In Kusnir v. Leach, 64 Pa. Commw. 65, 439 A.2d 223 (1982), a college disciplinary 
board suspended a student for two semesters for participating in misconduct at a private 
party at a private off-campus residence. The student asserted in part that the college 
lacked jurisdiction to punish students for off-campus misconduct. The court disagreed, 
saying the argument had ‘‘no merit:’’ ‘‘Obviously, a college has a vital interest in the 
character of its students, and may regard off-campus behavior as a reflection of a student’s 
character and his fitness to be a member of the student body.’’ Kusnir, 64 Pa. Commw. 
at 69, 439 A.2d at 226. See also Esteban v. Central Mo. State College, 415 F.2d 1077, 
1088-89 (8th Cir. 1969); Hart v. Ferris State College, 557 F. Supp. 1379 (W.D. Mich. 
1983); Sohmer v. Kinnard, 535 F. Supp. 50 (D. Md. 1982); Wallace v. Florida A & M 
Univ., 433 So.2d 600 (Fla. App. 1983); Annotation, Misconduct of College or University 
Student Off Campus As Grounds for Expulsion, Suspension, or Other Disciplinary Action, 
28 A.L.R. 4th 463 (1984). 

36. See infra Article V, Section A. 
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c. Forgery, alteration, or misuse of any [College] [University] 
document, record, or instrument of identification. 
d. Tampering with the election of any [College-] [University-] 
recognized student organization. 
Disruption or obstruction of teaching, research, administration, 
disciplinary proceedings, other [College] [University] activities, 
including its public-service functions on or off campus, or other 
authorized non- [College] [University] activities, when the act 
occurs on [College] [University] premises. 
Physical abuse, verbal abuse, threats, intimidation, harassment, 
coercion and/or other conduct which threatens or endangers the 
health or safety of any person.*’ 
Attempted or actual theft of and/or damage to property of the 
[College] [University] or property of a member of the [College] 
[University] community or other personal or public property. 
Hazing, defined as an act which endangers the mental or physical 
health or safety of a student, or which destroys or removes public 
or private property, for the purpose of initiation, admission into, 
affiliation with, or as a condition for continued membership in, 
a group or organization.*® 





37. A provision such as this one would bring within the Student Code incidents of 
alleged date rape. Despite the sensitive nature of this subject, institutions may wish to 
consider incidents of alleged date rape to be within the provisions of their Student Codes 
because doing so may afford an avenue of redress to complainants who feel uncomfortable 
pressing charges in court. See Wing, Student Court to Judge Campus Date Rape Cases, 
U., Nov. 1989, at 2, col. 1. 

While this language is appropriate for a private university or college which need not 
worry unduly about due-process requirements under federal or state law, persons drafting 
a code at a public institution may wish to review with their institutional counsel whether 
more specific language is required in their situation. For example, the University of 
Michigan’s Interim Policy on Discrimination and Discriminatory Conduct by Students in 
the University Environment was found to be unconstitutionally vague when it prohibited 
‘‘{pJhysical acts or threats or verbal slurs, invectives or epithets referring to an individual’s 
race, ethnicity, religion, sex, sexual orientation, creed, national origin, ancestry, age or 
handicap made with the purpose of injuring the person to whom the words or actions 
are directed and that are not made as part of a discussion or exchange of an idea, 
ideology or philosophy.’’ See Doe v. University of Mich., 721 F. Supp. 852 (E.D. Mich. 
1989). That language is considerably more broad than the language proposed in this 
Model Student Code. See generally, Hodulik, Prohibiting Discriminatory Harassment by 
Regulating Student Speech: A Balancing of First Amendment and University Interests, 
16 J.C.U.L. 573 (1990). 

38. See Pa. Strat. ANN. tit. 24, § 5352 (Purdon 1990 Supp.). In Pennsylvania, the 
legislature has promulgated an Antihazing Law, Pa. Stat. ANN. tit. 24, §§ 5351-5354 
(Purdon 1990 Supp.), which requires that all public or private institutions of higher 
education adopt a written antihazing policy and establish rules for enforcement of the 
policy and punishment of offenders. As part of this law, the legislature has defined what 
it considers to be hazing. See also Ata. CopE § 16-1-23 (1978) (defining hazing and 
classifying it as a Class C misdemeanor); Int. Rev. Stat. ch. 144, para. 222 (1989) 
(defining hazing); On1o Rev. Cope ANN. § 2903.31 (Baldwin 1986) (making hazing a 
fourth-degree misdemeanor). Student code drafters would be well-advised to determine 
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Failure to comply with directions of [College] [University] offi- 

cials or law enforcement officers acting in performance of their 

duties and/or failure to identify oneself to these persons when 

requested to do so. 

Unauthorized possession, duplication or use of keys to any [Col- 

lege] [University] premises or unauthorized entry to or use of 

[College] [University] premises. 

Violation of published [College] [University] policies, rules or 

regulations. 

Violation of federal, state or local law on [College-] [University-] 

premises or at [College] [University] sponsored or supervised 

activities. 

Use, possession or distribution of narcotic or other controlled 

substances except as expressly permitted by law. 

Use, possession or distribution of alcoholic beverages except as 

expressly permitted by the law and [College] [University] regula- 

tions, or public intoxication. 

Illegal or unauthorized possession of firearms, explosives, other 

weapons, or dangerous chemicals on [College] [University] prem- 

ises. 

Participation in a campus demonstration which disrupts the nor- 

mal operations of the [College] [University] and infringes on the 

rights of other members of the [College] [University] community; 

leading or inciting others to disrupt scheduled and/or normal 

activities within any campus building or area; intentional obstruc- 

tion which unreasonably interferes with freedom of movement, 

either pedestrian or vehicular, on campus. 

Obstruction of the free flow of pedestrian or vehicular traffic on 

[College] [University] premises or at [College-] [University-] spon- 

sored or supervised functions. 

Conduct which is disorderly, lewd, or indecent; breach of peace; 

or aiding, abetting, or procuring another person to breach the 

peace on [College] [University] premises or at functions sponsored 

by, or participated in by, the [College] [University]. 

Theft or other abuse of computer time, including but not limited 

to: 

a. Unauthorized entry into a file, to use, read, or change the 
contents, or for any other purpose. 

b. Unauthorized transfer of a file. 

c. Unauthorized use of another individual’s identification and 
password. 





whether applicable state law provides a definition of hazing and, if so, to incorporate 
such definition into their code in order to make the provision self-executing, i.e., to 
provide that, whenever a student is charged with hazing under state law, such actions 
would also constitute hazing under the student code. 
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d. Use of computing facilities to interfere with the work of 
another student, faculty member or [College] [University] Of- 
ficial. 

e. Use of computing facilities to send obscene or abusive mes- 
sages. 

f. Use of computing facilities to interfere with normal operation 
of the [College] [University] computing system. 

17. Abuse of the Judicial System, including but not limited to: 

a. Failure to obey the summons of a judicial body or [College] 
[University] official. 

b. Falsification, distortion, or misrepresentation of information 
before a judicial body. 

Disruption or interference with the orderly conduct of a judi- 
cial proceeding. 

Institution of a judicial proceeding knowingly without cause. 
Attempting to discourage an individual’s proper participation 
in, or use of, the judicial system. 

Attempting to influence the impartiality of a member of a 
judicial body prior to, and/or during the course of, the judicial 
proceeding. 

Harassment (verbal or physical) and/or intimidation of a mem- 
ber of a judicial body prior to, during, and/or after a judicial 
proceeding. 

Failure to comply with the sanction(s) imposed under the 
Student Code. 

Influencing or attempting to influence another person to com- 
mit an abuse of the judicial system. 


Commentary. Colleges or universities are, of course, free to 
include in their lists of misconduct as many types of acts as they 
choose, within certain limitations. The list of acts of misconduct 
which constitute violations of the Student Code should give stu- 
dents fair notice of the types of conduct which may result in 
sanctions. The college or university should, however, be careful 
to emphasize that the list is not all-inclusive. Otherwise, the 
college or university may be held to a contract, inadvertently 
created, to punish only misconduct listed, and none other.*° 

Courts tend to give college and university officials much greater 
freedom concerning purely academic decisions than they do con- 
cerning purely disciplinary decisions.* Academic-misconduct cases 





39. It is a maxim of statutory interpretation that expressio unius est exclusio alterius, 
or to mention certain circumstances implies that the drafter meant to exclude all others. 
See Biack’s Law DIcTIONARY 521 (5th ed. 1979). 

40. See Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 106 S. Ct. 507 (1985); 
Board of Curators v. Horowitz, 435 U.S. 78, 98 S. Ct. 948 (1978). The dichotomy has 
developed because ‘‘disciplinary determinations are based on objective findings of fact 
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involving cheating or plagiarism, for example, present a unique 
hybrid of academic and disciplinary decisions.*: Because several 
courts have categorized cases of academic misconduct as discipli- 
nary, rather than academic,* the authors suggest that institutions 
classify such ‘‘academic misconduct,’’ as requiring the same pro- 
cedures as cases involving purely disciplinary matters.** Academic 
misconduct may also be grounds for academic sanctions, such as 
the imposition of a lower grade. This system must be dove-tailed 
with the institutional process for student review of academic 
sanctions. Even if a faculty member imposes an academic sanction 
for an academic offense, the authors recommend that the student 
have the right to have the conduct reviewed under the Student 
Code. If these procedures produce a conclusion that the miscon- 
duct occurred, the Student Code procedures can uphold, increase, 
or reduce the sanction. If no violation is found, the sanction 
imposed by the faculty member must be lifted. 

Concerning items number three, thirteen, fifteen and seventeen, 
the college or university must ensure that regulations which may 
infringe upon the right of free speech do not violate the first 
amendment because of overbreadth or vagueness.** They must 





so that hearings are useful and appropriate in this context. However, academic deter- 
minations are quite different because they are more subjective and evaluative.’’ Levin, 
Constitutiona! Law—Due Process of Law, 47 U. Cin. L. REv. 514, 517 (1978). See Horowitz, 
435 U.S. at 87-91, 98 S. Ct. at 953-56. See generally Wilhelm, Academic or Disciplinary 
Decisions: When is Due Process Required?, 6 U. BRripGEPporT L. REv. 391 (1985); Fournet, 
Due Process and the University Student: The Academic/Disciplinary Dichotomy, 37 La. 
L. REv. 939 (1977); W. KaPLIN, supra note 11, at 307-12. 

41. Fox, Due Process and Student Academic Misconduct, 25 Am. Bus. L.J. at 672. 

42. See, e.g., Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 1245, 1248 n.2 (E.D. 
Mich.), aff'd per curiam, 787 F.2d 590 (6th Cir. 1986); Hall v. Medical College of Ohio, 
742 F.2d 299, 308-09 (6th Cir. 1984). But see Corso v. Creighton Univ., 731 F.2d 529, 
532 (8th Cir. 1984) (‘‘[cJheating on exams is clearly an academic matter’’); Garshman v. 
Pennsylvania State Univ., 395 F. Supp. 912, 921 (M.D. Pa. 1975) (‘‘a determination as 
to the academic honesty of a student is . . . peculiarly within the discretion of a college 
administrator’); McDonald v. Board of Trustees, 375 F. Supp. 95, 104 (N.D. Ill.) aff’d, 
503 F.2d 105 (7th Cir. 1974). See also Roberts, Public University Responses to Academic 
Dishonesty: Disciplinary or Academic, 15 J.L.& Epuc. 369 (1986) (cases cited at footnotes 
16 through 32 therein). 

43. Incidents of cheating and plagiarism generally involve some degree of fact-finding. 
“If the academic dishonesty matter includes factual disputes, university officials should 
grant the student the same procedural safeguards as those in a disciplinary matter.”’ 
Note, supra note 16, at 364. See also Roberts, supra note 42, at 384 (‘‘even if a public 
university classifies the punishment of cheating as an academic matter, the courts may 
not hold the same view’’). 

44. Regulation of speech is an intricate area of the law. See generally Hodulik, supra 
note 36. In Doe v. University of Mich., 721 F. Supp. 852 (E.D. Mich. 1989), the United 
States District Court for the Eastern District of Michigan, Southern Division, invalidated 
a portion of the University of Michigan’s policy on discrimination and discriminatory 
conduct because the sweeping provisions of that policy could be, aid in fact had been, 
used to punish students for activity protected by the first amendment. See supra note 
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also ensure that it is not an abuse of the judicial system (i.e., a 





37. But see Students Against Apartheid Coalition v. O’Neil, 838 F.2d 735 (4th Cir. 1988) 
(University of Virginia’s regulation prohibiting temporary structures on the south side of 
rotunda in order to preserve integrity of upper lawn, a historical architectural area, did 
not violate the first amendment because it was content-neutral, narrowly tailored to meet 
a significant government interest and left open other avenues of communication). 

After extensive study and debate, the University of Wisconsin System recently adopted 
administrative rules aimed at prohibiting discriminatory harassment. See Hodulik, supra 
note 36, at 574-75. The rules (in part) provide as follows: 

UWS 17.06 Offenses defined. The university may discipline a student in 
nonacademic matters in the following situations: 


(2)(a) For racist or discriminatory comments, epithets or other expressive be- 
havior directed at an individual or on separate occasions at different individuals, 
or for physical conduct, if such comments, epithets, other expressive behavior 
or physical conduct intentionally: 

1. Demean the race, sex, religion, color, creed, disability, sexual orientation, 
national origin, ancestry or age of the individual or individuals; and 

2. Create an intimidating, hostile or demeaning environment for education, 
university-related work, or other university-authorized activity. 

(b) Whether the intent required under par. (a) is present shall be determined 
by consideration of all relevant circumstances. 


(c) In order to illustrate the types of conduct which this subsection is designed 
to cover, the following examples are set forth. These examples are not meant 
to illustrate the only situations or types of conduct intended to be covered. 

1. A student would be in violation if: 

a. He or she intentionally made demeaning remarks to an individual based on 
that person’s ethnicity, such as name calling, racial slurs, or ‘‘jokes’’; and 

b. His or her purpose in uttering the remarks was to make the educational 
environment hostile for the person to whom the demeaning remark was ad- 
dressed. 

2. A student would be in violation if: 

a. He or she intentionally placed visual or written material demeaning the race 
or sex of an individual in that person’s university living quarters or work area; 
and 

b. His or her purpose was to make the educational environment hostile for the 
person in whose quarters or work area the material was placed. 

3. A student would be in violation if he or she seriously damaged or destroyed 
private property of any member of the university community or guest because 
of that person’s race, sex, religion, color, creed, disability, sexual orientation, 
national origin, ancestry or age. 

4. A student would not be in violation if, during a class discussion, he or she 
expressed a derogatory opinion concerning a racial or ethnic group. There is 
no violation, since the student’s remark was addressed to the class as a whole, 
not to a specific individual. Moreover, on the facts as stated, there seems no 
evidence that the student’s purpose was to create a hostile environment. 

Compare University of California Student Conduct, Policies Applying to Campus 
Activities, Organizations and Students (Part A), § 51.00 (pertinent portion available from 
NACUA). 

The Wisconsin rule has been challenged in federal district court. See UWM Post v. 
Board, No. 90-C-0328, slip op. (E.D. Wis. 1990). The plaintiffs contended that Rule 17.06 
violated the first and fourteenth amendments to the United States Constitution and article 
I, sections 1 and 3, of the Wisconsin Constitution. Hodulik, supra note 37, at 573. This 
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violation of item number sixteen) for persons to attend the hearing 
but to refuse to testify by asserting their fifth-amendment right not 
to incriminate themselves.** A person may assert the privilege 
against self-incrimination as to possible criminal exposure during 
a civil proceeding.** In the college disciplinary setting, the student 
may remain silent, and such silence should not be used against 
the student,’ but a violation of the Student Code may nevertheless 
be found based upon the other evidence presented. 


C. Violation of Law and [College] [University] Discipline 


1. Ifastudent is charged only with an off-campus violation of federal, 
state, or local laws, but not with any other violation of this Code, 
disciplinary action may be taken and sanctions imposed for grave 
misconduct which demonstrates flagrant disregard for the [College] 
[University] community. In such cases, no sanction may be im- 
posed unless the student has been found guilty in a court of law 
or has declined to contest such charges, although not actually 
admitting guilt (e.g., ‘‘no contest’’ or ‘‘nolo contendere’’). 


Commentary. The college or university may punish off-campus 
violations of the law if such misconduct affects the college or 
university community.* 


2. [Alternative A] 
[College] [University] disciplinary proceedings may be instituted 
against a student charged with violation of a law which is also a 
violation of this Student Code, for example, if both violations 
result from the same factual situation, without regard to the 
pendency of civil litigation in court or criminal arrest and prose- 
cution. Proceedings under this Student Code may be carried out 
prior to, simultaneously with, or following civil or criminal pro- 
ceedings off-campus. 
[Alternative B] 
If a violation of law which also would be a violation of this 
Student Code is alleged, proceedings under this Student Code 





challenge is sure to add to the complexity of first amendment jurisprudence in this area. 
See generally, T. HusToLEs & W.B. CONNOLLY, JR., REGULATING RACIAL HARASSMENT ON 

Campus: A LEGAL ComPENDIUM (NACUA 1990). See also Outlines presented in Concurrent 
Session, 1990 NACUA Conference, ‘‘Racial Harassment and the First Amendment’’ 
(available from NACUA). 

45. The fifth amendment provides in part that ‘‘[nJo person shall . . . be compelled 
in any criminal case to be a witness against himself.’’ U.S. Const. amend. V. 

46. See Picozzi v. Sandalow, 623 F. Supp. 1571, 1582 (E.D. Mich.) aff’d, 827 F.2d 
770 (6th Cir. 1987); Note, supra note 17, at 377-79. 

47. See Hart v. Ferris State College, 557 F. Supp. at 1384-85. Cf. Garrity v. New 
Jersey, 385 U.S. 493, 87 S. Ct. 616 (1967). 

48. See supra note 35 and accompanying text. 
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may go forward against an offender who has been subjected to 
civil prosecution only if the [College] [University] determines that 
its interest is clearly distinct from that of the community outside 
the [College] [University]. Ordinarily, the [College] [University] 
should not impose sanctions if public prosecution of a student is 
anticipated, or until law enforcement officials have disposed of 
the case.*° 


Commentary. A college or university may take student discipli- 
nary action before criminal charges arising out of the same facts 
are resolved.*° There are two basic approaches to the recurring 
dilemma of how a college or university should proceed when a 
student is accused not only of violating school regulations, but 
also of breaking the law. Alternative A is the pro-active approach, 
in which the institution has reserved the authority to take action 
under the Student Code in all such situations. A college or uni- 
versity may choose this approach because it does not wish to 
trivialize its code. To postpone the use of its disciplinary code 
and system of hearings and appeals in those cases involving 
criminal conduct would lead, in the words of one court, to an 
“absurd situation:’’ A student who violated a rule or regulation 
short of committing a crime receives immediate discipline, while 
a student who committed a more serious offense is entitled to 
attend school without immediate disciplinary action.*' Alternative 
B illustrates the other approach. Although such an approach is 
not often admitted explicitly, it is not uncommon. It does, how- 
ever, lead to a Student Code which deals only with minor offenses. 
The authors recommend Alternative A. 


When a student is charged by federal, state or local authorities 
with a violation of law, the [College] [University] will not request 
or agree to special consideration for that individual because of his 
or her status as a student. If the alleged offense is also the subject. 
of a proceeding before a judicial body under the Student Code, 
however, the [College] [University] may advise off-campus au- 
thorities of the existence of the Student Code and of how such 
matters will be handled internally within the [College] [University] 
community. The [College] [University] will cooperate fully with 





49. The University of Kansas, You and the University of Kansas, Student Handbook, 
1988-89, as quoted in Richmond, Students’ Right to Counsel in University Disciplinary 
Proceedings, 15 J.C.U.L. 289, 312 n.166 (1989). 

50. Gabrilowitz v. Newman, 582 F.2d 100, 104 (ist Cir. 1978); Hart, 557 F. Supp. at 
1384; Furutani v. Ewigleben, 297 F. Supp. 1163 (N.D. Cal. 1969); Goldberg v. Regents 
of Univ. of Cal., 248 Cal. App.2d 867, 57 Cal. Rptr. 463 (1967); Nzuve v. Castleton State 
College, 133 Vt. 225, 335 A.2d 321 (1975). Cf. Peiffer v. Lebanon School Dist., 848 F.2d 
44 (3d Cir. 1988). See, e.g., Warren v. Drake Univ., 886 F.2d 200 (8th Cir. 1989). 

51. Johnson v. Board of Educ., 62 Misc.2d 929, 310 N.Y.S.2d 429, 433 (1970). 
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law enforcement and other agencies in the enforcement of criminal 
law on campus and in the conditions imposed by criminal courts 
for the rehabilitation of student violators. Individual students and 
faculty members, acting in their personal capacities, remain free 
to interact with governmental representatives as they deem appro- 
priate. 





Commentary. Counsel for the college or university should es- 
tablish a solid relationship with the local prosecuting attorney in 
anticipation of such situations. The college or university attorney 
should educate the prosecuting attorney about the institution’s 
student code and its general philosophy regarding discipline. By 
doing this, the institution may better coordinate its efforts with 
that of the prosecuting attorney when a disciplinary problem 
overlapping criminal charges arises. In addition, the prosecuting 
attorney who understands that the college or university will handle 
matters appropriately may bypass intervention, choosing instead 
to allow the institution to handle the situation. Finally, familiar- 
izing the prosecuting attorney with the student code ‘before an 
incident arises helps avoid media errors, subsequent retractions 
and negative publicity when an incident arises. This area requires 
a delicate balance, good judgment, and an appreciation of the 
separate rules of student discipline and law enforcement. College 
officials must take care not to attempt, or appear to attempt, to 
influence prosecutorial decisionmaking. Although the campus and 
criminal systems must remain distinct, with neither dictating to 
the other, it is nevertheless important to have a clear line of 
communication. 

Besides working with the prosecuting attorney, the college or 
university attorney should establish a relationship with the attor- 
ney for the accused student. This is important because the uni- 
versity attorney can help the defense attorney make an informed 
decision as to whether the accused student should submit to the 
school’s disciplinary proceedings. For example, if the accused 
student is found to have violated university rules, university, not 
criminal, sanctions will be imposed. These sanctions most likely 
will be less severe than criminal sanctions. Complainants who 
feel vindicated and satisfied with the result of the institutional 
disciplinary hearing may be inclined to drop the criminal charges. 
In any case, the institution’s representative must be mindful of a 
fair result for both the student who has alleged a violation of the 
Student Code and the alleged violator. 

This in turn will alleviate the burden on the prosecuting attor- 
ney, whose offices are traditionally understaffed and overworked. 
Moreover, the student ‘‘victim’’ will be able to present testimony 
in an atmosphere less antagonistic than criminal court. 
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ARTICLE IV: JUDICIAL POLICIES 


A. Charges and Hearings 


1. Any member of the [College] [University] community may file 
charges against any student for misconduct. Charges shall be 
prepared in writing and directed to the Judicial Advisor respon- 
sible for the administration of the [College] [University] judicial 
system. Any charge should be submitted as soon as possible after 
the event takes place, preferably within [specified amount of time]. 


Commentary. This section not only describes who may file 
charges, but also requires that such charges be in writing and that 
they all be submitted to the same person. Such measures are 
desirable because: (1) they ensure that college or university offi- 
cials can immediately assess the gravity of each complaint; and 
(2) they serve to provide notice in an orderly fashion.** The use 
of a standard form for charges will ensure the receipt of all the 
necessary information. 

Practice varies widely concerning the length of limitations per- 
iods. For example, at Westminster College complainants are asked 
to file charges within forty-eight (48) hours.** At Pratt Institute, 
charges of discriminatory treatment must be submitted within 
twenty-eight (28) days of the date the complainant first attempted 
to resolve the matter, which must be done within ninety (90) days 
of the incident.*> Finally, at Northwestern University, complain- 
ants have one year during which to file charges.** 


The Judicial Advisor may conduct an investigation to determine 
if the charges have merit and/or if they can be disposed of 
administratively by mutual consent of the parties involved on a 
basis acceptable to the Judicial Advisor. Such disposition shall be 
final and there shall be no subsequent proceedings. If the charges 
cannot be disposed of by mutual consent, the Judicial Advisor 
may later serve in the same matter as the judicial body or a 
member thereof. 





52. See Picozzi, University Disciplinary Process: What’s Fair, What’s Due, and What 
You Don’t Get, 96 YALE L.J. 2132, 2157 n.107 (1987). 

53. See, e.g., Office of Student Affairs, Westminster College, Student Handbook 
Bulletin 1989-90 at 14. 

54. Id. 

55. Pratt Institute Non-Discrimination Grievance Procedures at 1-2 (available from 
NACUA). 

56. Northwestern University Offenses and Hearing Procedures at 24 (available from 
NACUA). 
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Commentary. As noted previously,” courts have recognized that 
it is not possible in the college or university setting to ensure that 
the participants in the disciplinary process have not had prior 
contact with the student(s) involved or prior knowledge of the 
events which are the subject of the proceeding. Where staffing 
permits, it is preferable to separate the administrative and judicial 
functions. 


All charges shall be presented to the accused student in written 
form. A time shall be set for a hearing, not less than five nor 
more than fifteen calendar days after the student has been notified. 
Maximum time limits for scheduling of hearings may be extended 
at the discretion of the Judicial Advisor. 


Commentary. Notice and an opportunity to be heard are essen- 
tial to all student disciplinary proceedings, at least in the public 
college and university settings.** 

Requiring that the accused student receive written notice of the 
charge ensures that the accused student receives adequate notice 
of the alleged violations. Such notice should be ‘‘reasonably 
calculated, under all the circumstances, to apprise interested par- 
ties of the pendency of the action and afford them an opportunity 
to present their objections.’’*® 


Further, there is no bright-line rule governing how far in advance 
of a hearing notice should be given. Indeed, some courts have 





57. See supra notes 29-32 and accompanying text. In Nash v. Auburn Univ., 812 
F.2d 655 (11th Cir. 1987) the court required evidence of actual bias on the part of a 
student justice, refusing to hold that the accused students had been denied a bias-free 
tribunal merely because one student justice knew of suspicions about the student and 
had had prior contact with potential witnesses. Id. See also, Gorman v. University of 
R.I., 837 F.2d 7, 15 (1st Cir. 1988), where the court rejected the accused student’s 
contention that a university administrator’s function both as advisor to the disciplinary 
board and as a non-voting member of the Board evidenced bias. Because there was no 
actual evidence of bias, the court noted that this argument ‘‘assumes too much.”’ (‘‘[I]n 
the intimate setting of a college or university, prior contact between the participants is 
likely, and does not per se indicate bias or partiality’); Dartmouth Review v. Dartmouth 
College, slip op. No. 88-E-111 at 18-20 (N.H. Jan. 3, 1989). 

58. Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729 (1975). See generally Cleveland Bd. 
of Educ. v. Loudermill, 470 U.S. 532, 546, 105 S. Ct. 1487, 1495 (1985) (procedural due 
process for employee about to be terminated requires notice of charges, oral or written 
statement of employer’s side and opportunity to rebut); Goldberg v. Kelly, 397 U.S. 254, 
90 S. Ct. 1011 (1970). See also Cooper & Strope, Long-Term Suspensions and Expulsions 
After Loss, 57 Epuc. Law Rep. 29 (1989). 

59. Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 13, 98 S. Ct. 1554, 1562 
(1978), quoting Mullane v. Central Hanover Trust Co., 339 U.S. 306, 314, 70 S. Ct. 652, 
657 (1950). The court in Goss stated that the student must be told ‘‘what he is accused 
of doing and what the basis of the accusation is.’’ 419 U.S. at 582. The court in Dixon 
v. Alabama Bd. of Educ. required ‘‘a statement of the specific charges and grounds.”’ 
294 F.2d 150, 158 (5th Cir. 1961). 

60. See Nash, 812 F.2d at 661. 
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indicated that notice of charges may be given at the same time 
the student has an opportunity to defend against those charges.* 
Nevertheless, it seems fairer to give some reasonable amount of 
time to allow accused students to prepare their defenses. Proper 
notice may benefit the institution if a student challenges its ac- 
tions. The institution must, however, be sure to follow its own 
rules once it establishes an amount of time which is to pass 
between notice and the hearing. 

Granting the Judicial Advisor discretion to extend the maximum 
time limits permits the institution flexibility in cases in which 
examination periods, breaks and holidays disrupt the time at 
which hearings would otherwise be scheduled. Some institutions 
may wish to deal with break and/or holiday issues more explicitly 
by providing in their codes for dates certain to be used in such 
situations. For example, a college or university may wish to 
provide that, in cases in which an examination period or break 
intervenes between the time of notice and the hearing date, hear- 
ings always will be held on the first day on which classes are 
again in session. 


4. Hearings shall be conducted by a judicial body according to the 
following guidelines. 

a. Hearings normally shall be conducted in private. At the request 
of the accused student, and subject to the discretion of the 
chairperson, a representative of the student press may be 
admitted, but shall not have the privilege of participating in 
the hearing. 

Admission of any person to the hearing shall be at the discre- 
tion of the judicial body and/or its Judicial Advisor. 

In hearings involving more that one accused student, the 
chairperson of the judicial body, in his or her discretion, may 
permit the hearings concerning each student to be conducted 
separately. 

The complainant and the accused have the right to be assisted 
by any advisor they choose, at their own expense. The advisor 
may be an attorney. The complainant and/or the accused is 
responsible for presenting his or her own case and, therefore, 
advisors are not permitted to speak or to participate directly 
in any hearing before a judicial body. 

The complainant, the accused and the judicial body shall have 
the privilege of presenting witnesses, subject to the right of 
cross examination by the judicial body. 





61. Goss, 419 U.S. at 582, 95 S. Ct. at 740. 
62. Note, supra note 17, at 370. 
63. See supra note 12. 
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Pertinent records, exhibits and written statements may be ac- 
cepted as evidence for consideration by a judicial body at the 
discretion of the chairperson. 

All procedural questions are subject to the final decision of 
the chairperson of the judicial body. 

After the hearing, the judicial body shall determine (by ma- 
jority vote if the judicial body consists of more than one 
person) whether the student has violated each section of the 
Student Code which the student is charged with violating. 
The judicial body’s determination shall be made on the basis 
of whether it is more likely than not that the accused student 
violated the Student Code. 





Commentary. The law requires no particular form of hearing.“ 
For two reasons, however, the institution should establish guide- 
lines pursuant to which hearings are to be conducted. First, doing 
so will ensure that the institution always treats students accused 
of misconduct evenhandedly. That is, a college or university can 
feel safe in knowing that, as long as the student disciplinary board 
follows the procedures set forth in its code, each accused student 
will receive the same treatment. Thus, there is less opportunity 
for any student to complain of unequal treatment. Second, estab- 
lishing such guidelines in advance will avert snap decisions con- 
cerning such issues as whether to permit a student to have counsel 
or whether the hearing should be public. 

This compendium of hearing guidelines incorporates the follow- 
ing legal principles: First, the hearing need not be open to the 
public.® Second, neither the Federal Rules of Evidence nor any 
state’s rules of evidence apply in student disciplinary proceed- 
ings.** Third, although the courts are split on the issue, a student 
need not be permitted to be represented by counsel at most student 
disciplinary hearings. 

There are two possible exceptions to this rule: First, a public 





64. Goss, 419 U.S. at 583-84, 95 S. Ct. at 740-41; Dixon, 294 F.2d at 158-59. 

65. Hart v. Ferris State College, 557 F. Supp. 1379, 1389 (W. D. Mich. 1983). 

66. Nash v. Auburn Univ., 812 F.2d 655, 665 (11th Cir. 1987); Boykins v. Fairchild 
Bd. of Educ., 492 F.2d 697, 701 (5th Cir. 1974). 

67. See Blaskey, University Students’ Right to Retain Counsel for Disciplinary Pro- 
ceedings, 24 CaL. W.L. REv. 65, 65-66 (1988); Note, supra note 17, at 372-73. 

68. Compare Marin v. University of P.R., 377 F. Supp. 613, 623-24 (D.P.R. 1974); 
Givens v. Poe, 346 F. Supp. 202 (W.D.N.C. 1972); Esteban v. Central Mo. State College, 
277 F. Supp. 649, 651 (W.D. Mo.), aff'd, 415 F.2d 1077 (8th Cir.), cert. denied, 398 
U.S. 965, 90 S. Ct. 21 (1970); French v. Bashful, 303 F. Supp. 1333, 1337 (E.D. La. 
1969) (all recognizing a right to have counsel present at college or university disciplinary 
proceedings, although the court in French limited its holding to cases involving retained, 
rather than appointed, counsel) with Madera v. Board of Educ., 386 F.2d 778, 786-87 
(2d Cir. 1967), cert. denied, 390 U.S. 1028, 88 S. Ct. 1416 (1968); Everett v. Marcase, 
426 F. Supp. 397 (E.D. Pa. 1977) (attorney need not be permitted). 
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institution’s disciplinary board may be considered a state agency 
in some situations. Being deemed a state agency may bring into 
play certain state administrative agency laws, which may require 
representation by an attorney.® Second, if criminal charges are 
either pending or potential, the college or university must permit 
the student to have counsel.”° Even in these cases, however, 
counsel may be restricted to an advisory role.”' It is not required 
that either students or counsel be given the opportunity to cross- 
examine witnesses. Cross-examination by the disciplinary hearing 
board is sufficient.” 

A smaller school may wish to institute either an arbitration or 
a mediation requirement prior to reaching the hearing stage.” 
Such an option is acceptable because the concept of due process 
is flexible, requiring no more than is necessary to provide fair 
notice and an opportunity to be heard.” In other words, in some 
cases a hearing is not required; a meeting between the students 
involved and college administrators suffices, as long as accused 
students are informed of the charges and given an opportunity to 
tell their side of the story. 

By contrast, larger schools may not want to require such an 
initial meeting because such meetings could consume all of the 
administrator’s time with little benefit. Local experience will dic- 


tate whether it is effective to attempt to resolve alleged Student 
Code violations through such a meeting. 

. This Model Student Code advocates using a ‘‘more likely than 
not’’ or ‘‘preponderance of the evidence’’ standard for disciplinary 





69. See, e.g., Kusnir v. Leach, 64 Pa. Commw. 65, 71-72, 439 A.2d 223, 226-27 
(1982). 

70. Gabrilowitz v. Newman, 582 F.2d 100, 106 (1st Cir. 1978). 

71. Id. 

72. See Nash v. Auburn Univ., 812 F.2d 655, 664 (11th Cir. 1987) (accused students’ 
ability to submit questions to the disciplinary board, to be asked of the witnesses, held 
sufficient); Wimmer v. Lehman, 705 F.2d 1402, 1406 (4th Cir. 1983); University of 
Houston v. Sabeti, 676 S.W.2d 685, 689 (Tex. Ct. App. 1984); Hart v. Ferris State College, 
557 F. Supp. 1379, 1386-87 (W.D. Mich. 1983) (probable value of cross-examination by 
student’s counsel is minimal compared to significant burden it would impose); Gorman 
v. University of R.I., 837 F.2d 7, 16 (1st Cir. 1988) (right to unlimited cross-examination 
not an essential requirement of due process). But see Speake v. Grantham, 317 F. Supp. 
1253, 1258 (S.D. Miss.), aff'd per curiam, 440 F.2d 1351 (5th Cir. 1971); Dillon v. 
Pulaski County Special School Dist., 468 F. Supp. 54, 58 (E.D. Ark.), aff’d, 594 F.2d 
699 (8th Cir. 1979); Keene v. Rodgers, 316 F. Supp. 217, 221 (D. Me. 1970) (student has 
right to confront and cross-examine witnesses against him or her). 

73. See, e.g., Office of Student Affairs, Westminster College, Student Handbook 
Bulletin 1989-90 at 15 (detailing a required pre-hearing conference, at which a student 
may request an administrative hearing rather than a hearing before the College Judicial 
Board). 

74. Mathews v. Eldridge, 424 U.S. 319, 348-49, 96 S. Ct. 893, 909 (1976); Joint Anti- 
Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 71 S. Ct. 624 (1951) (Frankfurter, J., 
concurring); Henson v. Honor Comm. of Univ. of Va., 719 F.2d 69, 74 (4th Cir. 1983). 
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decisionmaking. This is because the ‘‘beyond a reasonable doubt’’ 
standard applied in criminal cases is too demanding for college 
disciplinary proceedings.”> Courts review disciplinary decisions of 
colleges or universities under a ‘‘substantial evidence’’ standard. 
In doing so, courts generally examine whether there was enough 
evidence at the hearing to demonstrate that it was ‘‘more likely 
than not’’ that the accused student violated the Student Code, or 
whether a ‘‘preponderance of the evidence’’ demonstrated such 
violation—the same standard applied in most civil cases.”* Some 
codes use a ‘‘clear and convincing’’ standard, but such a standard 
is not common.” 


5. There shall be a single verbatim record, such as a tape recording, 
of all hearings before a judicial body. The record shall be the 
property of the [College] [University]. 


Commentary. The purpose of this provision is twofold. First, it 
assures all parties that a record will be made of the hearing.” 
Second, it establishes that such record is the property of the 
institution. 

In some cases, a student may request permission to make a 
record of the proceedings.” An institution may not wish to permit 
a student to do so because, for example, it may not want its 
students replaying tapes of college disciplinary proceedings as a 
form of entertainment. The college or university may grant student 
requests to make a record of the proceeding if it wishes, perhaps 
on the condition that the tape nevertheless become the school’s 
property and not be removed from its control. In any event, a 
provision requiring that a record be kept can shield the institution 
from liability should it refuse the student’s request.®° 





75. Sill v. Pennsylvania State Univ., 462 F.2d 463, 467 (3d Cir. 1972); Speake, 317 
F. Supp. at 1281-82; Jones v. State Bd. of Educ., 407 F.2d 834, 836 (6th Cir. 1969); 
Keene, 316 F. Supp. at 221; Esteban, 415 F.2d 1077, 1088-90 (8th Cir. 1969). But see 
Smyth v. Lubbers, 398 F. Supp. 777, 797-99 (W.D. Mich. 1975) (recommending use of 
a ‘‘clear and convincing’’ standard and ruling that a ‘‘substantial evidence’’ standard 
was constitutionally inadequate in a case involving an alleged violation of a student 
code which would also constitute a crime); Long, The Standard of Proof in Student 
Disciplinary Cases, 12 J.C.U.L. 71 (1985) (advocating use of a ‘‘clear and convincing”’ 
standard). 

76. See infra notes 90-92 and accompanying text. 

77. See supra note 75. 

78. At least one court has required that a transcript be made of student disciplinary 
hearings. See Marin v. University of P.R., 377 F. Supp. 613, 623 (D.P.R. 1973). 

79. See, e.g., Gorman v. University of R.I., 837 F.2d 7 (1st Cir. 1988). 

80. See, e.g., Gorman, 837 F.2d at 16 (record of proceedings required by university 
manual constituted a sufficient record so that denial of student’s request to tape-record 
the hearing was not so unfair as to violate due process). 
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Except in the case of a student charged with failing to obey the 
summons of a judicial body or [College] [University] official, no 
student may be found to have violated the Student Code solely 
because the student failed to appear before a judicial body. In all 
cases, the evidence in support of the charges shall be presented 
and considered. 


Commentary. ‘‘Judgment by default’’ is a rather harsh penalty 
to impose upon a student accused of violating the disciplinary 
code. It is also a good way to ask for a lawsuit. 


B. Sanctions 


1. The following sanctions may be imposed upon any student found 
to have violated the Student Code: 

a. Warning—A notice in writing to the student that the student 
is violating or has violated institutional regulations. 

b. Probation—A written reprimand for violation of specified re- 
gulations. Probation is for a designated period of time and 
includes the probability of more severe disciplinary sanctions 
if the student is found to be violating any institutional regu- 
lation(s) during the probationary period. 

Loss of Privileges—Denial of specified privileges for a desig- 
nated period of time. 

Fines—Previously established and published fines may be 
imposed. 

Restitution—Compensation for loss, damage or injury. This 
may take the form of appropriate service and/or monetary or 
material replacement. 

Discretionary Sanctions—Work assignments, service to the 
[College] [University] or other related discretionary assign- 
ments (such assignments must have the prior approval of the 
Judicial Advisor). 

Residence Hall Suspension—Separation of the student from 
the residence halls for a definite period of time, after which 
the student is eligible to return. Conditions for readmission 
may be specified. 

Residence Hall Expulsion—Permanent separation of the stu- 
dent from the residence halls. 

[College] [University] Suspension—Separation of the student 
from the [College] [University] for a definite period of time, 
after which the student is eligible to return. Conditions for 
readmission may be specified. 

[College] [University] Expulsion—Permanent separation of the 
student from the [College] [University].* 





81. A student who is expelled or suspended may ask a court to enjoin the discipline. 
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Commentary. Colleges and universities may, within certain lim- 
itations,®? authorize as many types of sanctions as they wish. This 
section gives the institution maximum flexibility by permitting the 
Judicial Advisor to impose any sanction for any infraction of the 
Student Code. An alternative approach is to enumerate those 
offenses carrying the more serious sanctions (i.e., expulsion and 
suspension), and to allow the Judicial Advisor to choose among 
the remaining sanctions in punishing other offenses. 


More than one of the sanctions listed above may be imposed for 
any single violation. 

Other than [College] [University] expulsion, disciplinary sanctions 
shall not be made part of the student’s permanent academic record, 
but shall become part of the student’s confidential record. Upon 
graduation, the student’s confidential record may be expunged of 
disciplinary actions other than residence-hall expulsion, [College] 
[University] suspension or [College] [University] expulsion, upon 
application to the Judicial Advisor. Cases involving the imposition 
of sanctions other than residence-hall expulsion, [College] [Uni- 
versity] suspension or [College] [University] expulsion shall be 
expunged from the student’s confidential record [insert preferred 
number] years after final disposition of the case. 


Commentary. The maintenance of student records is regulated 
by the Buckley Amendment.** The Buckley Amendment does not 
mandate that records of disciplinary action be treated as this 
section provides, but if a college or university already has a policy 
concerning such records, school officials may wish to incorporate 
that policy into the Student Code. Drafters of student codes should 
investigate their own state’s laws to determine whether any privacy 
acts affect this issue.** When determining the institution’s preferred 





Courts have held that suspension does not constitute irreparable harm so as to support 
a motion for injunctive relief. Boehm v. University of Pa. School of Veterinary Medicine, 
392 Pa. Super. 502 573 A.2d 575 (1990); Schulman, 371 Pa. Super. 345, 538 A.2d 49, 
51-52. But see Dartmouth Review, slip op. at 24; Jones v. Board of Governors, 557 F. 
Supp. 263 (W.D.N.C.), aff'd 704 F.2d 713 (4th Cir. 1983); McLaughlin v. Massachusetts 
Maritime Academy, 564 F. Supp. 809, 811 (D. Mass. 1983); Gardenshire v. Chalmers, 
326 F. Supp. 1200, 1202 (D. Kan. 1971); Stricklin v. Regents of Univ. of Wis., 297 F. 
Supp. 416, 422 (W.D. Wis. 1968). 

82. The district court in Gorman, for example, found that the University of Rhode 
Island’s sanction of compulsory psychiatric treatment was a ‘‘shocking extreme’’ and 
would violate the student’s right to privacy. 646 F. Supp. 799, 814. 

83. See, e.g., Pavela, Limiting the ‘‘Pursuit of Perfect Justice’’ on Campus: A Proposed 
Code of Student Conduct, 6 J.C.U.L. 137, 143 (1979). 

84. Family Educational Rights and Privacy Act of 1974, Title V, § 513, 88 Stat. 484, 
571-574 (20 U.S.C. § 1232g); as further amended by Pub. L. No. 93-568, § 2, 88 Stat. 
1855, 1858-1862 (20 U.S.C. § 1232g). 

85. Cf. Cloud v. Trustees of Boston Univ., 720 F.2d 721, 726 (1st Cir. 1983). 
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course of action, student-code drafters should realize that disclo- 
sure of severe disciplinary actions could affect the student’s ability 
to enter other institutions.** This would occur only if such news 
‘imposed on [the student] a stigma or other disability that fore- 
closed his freedom to take advantage of other . . . opportunities.’’®’ 
Whether any sanction short of expulsion should appear on an 
academic transcript and, even then, whether the reason for ex- 
pulsion should appear, are issues meriting careful consideration. 


4. The following sanctions may be imposed upon groups or organi- 
zations: 
a. Those sanctions listed above in Section B 1, a through e. 
b. Deactivation—Loss of all privileges, including [College] [Uni- 
versity] recognition, for a specified period of time. 


Commentary. When a student organization engages in some act 
of misconduct, the college or university may take action not only 
against the student(s) involved, but also against the organization 
itself. This procedure does not violate the double jeopardy clause 
of the Constitution® for two reasons. First, the double jeopardy 
clause applies only to criminal, not civil, proceedings.®® Proceed- 


ings under a school’s Student Code are not criminal proceedings.*° 
Furthermore, the actors (student(s) and organization) are separate 
offenders. Punishing each of them for the same act is not punishing 
the same offender twice for one act of misconduct.” Similarly, it 
does not violate the double jeopardy clause for the same student 





86. Cf. Bishop v. Wood, 426 U.S. 341, 349-50, 96 S. Ct. 2074, 2079-80 (1976); Board 
of Regents v. Roth, 408 U.S. 564, 575, 92 S. Ct. 2701, 2708 (1972). See, e.g., Greenhill 
v. Bailey, 519 F.2d 57 (8th Cir. 1975) (school notifying Association of American Medical 
Colleges that it had dismissed student for poor academic standing due to ‘‘[lJack of 
intellectual ability or insufficient preparation’’ deprived student of liberty interest in 
attending other schools). 

87. Roth, 408 U.S. 564, 573, 92 S. Ct. 2701, 2707 (1972). 

88. The fifth amendment to the United States Constitution provides in part: ‘‘[NJor 
shall any person be subject for the same offence to be twice put in jeopardy of life or 
limb.’’ U.S. Const. amend. V. This provision applies to the states through the fourteenth 
amendment. Benton v. Maryland, 395 U.S. 784, 794, 89 S. Ct. 2056, 2062 (1969). 

89. Paine v. Board of Regents, 355 F. Supp. 199, 203 (W.D. Tex) aff'd, 474 F.2d 
1397 (5th Cir. 1973). Cf. Oliver v. United States Dept. of Justice, 517 F.2d 426, 428 (2d 
Cir. 1975) (deportation proceedings following a criminal conviction do not violate double 
jeopardy clause); United States v. Forty-Two Jars ‘‘Bee Royale Capsules,’’ 160 F. Supp. 
818, 821 (D.N.J. 1958) (double jeopardy does not apply to drug misbranding proceedings); 
Attorney Grievance Comm. v. Andresen, 281 Md. 152, 379 A.2d 159, 160 (1977) (double 
jeopardy clause does not apply to attorney disciplinary proceedings). See also Thomas, 
An Elegant Theory of Double Jeopardy, 4 U. Itt. L. Rev. 827, 837 (1988). 

90. See, e.g., Nzuve v. Castleton State College, 335 A.2d 321, 323 (Vt. 1975). 

91. Cf. United States v. Richmond, 700 F.2d 1183, 1195 n.7 (8th Cir. 1983) (punish- 
ment of both a corporation and its officers does not constitute double punishment). 
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to be subjected to both criminal and student-code (civil) sanctions 
for the same misconduct.*? 


5. In each case in which a judicial body determines that a student 
has violated the Student Code, the sanction(s) shall be determined 
and imposed by the Judicial Advisor. In cases in which persons 
other than or in addition to the Judicial Advisor have been au- 
thorized to serve as the judicial body, the recommendation of all 
members of the judicial body shall be considered by the Judicial 
Advisor in determining and imposing sanctions. The Judicial 
Advisor is not limited to sanctions recommended by members of 
the judicial body. Following the hearing, the judicial body and 
the Judicial Advisor shall advise the accused in writing of its 
determination and of the sanction(s) imposed, if any. 


Commentary. Imposition of sanctions by the Judicial Advisor 
ensures some consistency among the sanctions meted out over 
time. A college or university may choose to allow students, rather 
than a college or university official, to impose sanctions in each 
case. Such a choice is not unusual. It may be more equitable, 
however, to have the Judicial Advisor choose the punishment in 
all situations, so as to avoid putting students who sit on the 
judicial body in the awkward position of imposing a harsh pun- 
ishment on a peer. 


C. Interim Suspension 


In certain circumstances, the [title of administrator identified in Article 
I, number 13], or a designee, may impose a [College] [University] or 
residence-hall suspension prior to the hearing before a judicial body. 
1. Interim suspension may be imposed only: a) to ensure the safety 
and well-being of members of the [College] [University] community 
or preservation of [College] [University] property; b) to ensure the 
student’s own physical or emotional safety and well-being; or c) 
if the student poses a definite threat of disruption of or interference 
with the normal operations of the [College] [University]. 
During the interim suspension, students shall be denied access to 
the residence halls and/or to the campus (including classes) and/ 





92. See Paine, 355 F. Supp. at 203. 

93. See, e.g., Section VII, Northwestern University Offenses and Hearing Procedures 
(available from NACUA) (providing that a hearing board comprised of students and 
faculty will determine and impose sanctions). By way of further contrast, it should be 
noted that the University of Virginia’s Honor Code provides for only one possible 
sanction—that of expulsion—for any violation. University of Virginia Honor Committee 
Constitution Art. II (July 1986). In light of this severe, mandated sanction, the system 
utilizes a ‘‘beyond a reasonable doubt’’ standard. ‘‘On my honor. . .’’: Philosophy and 
Guidelines of the Honor System, University of Virginia (1988). 





118 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 17, No. 2 


or all other [College] [University] activities or privileges for which 
the student might otherwise be eligible, as the [title of adminis- 
trator identified in Article I, number 13] or the Judicial Advisor 
may determine to be appropriate. 


Commentary. It is permissible to impose an interim suspension 
in certain instances.* The requisite notice and hearing process, 
however, should follow as soon as is practicable.® 


D. Appeals 


1. A decision reached by the judicial body or a sanction imposed by 
the Judicial Advisor may be appealed by accused students or 
complainants to an Appellate Board within five (5) school days of 
the decision. Such appeals shall be in writing and shall be deliv- 
ered to the Judicial Advisor or his or her designee. 


Commentary. This is another point at which it may be wise to 
grant students more rights than they might otherwise have. AI- 
though there is some authority for the proposition that students 
need not be given the right to appeal from a decision rendered as 
a result of a hearing, providing an appellate process promotes 
an image of fairness. Further enhancing the image of fairness, this 
model affords not only the accused student but also the complain- 
ant a right to appeal. Particulars, such as the amount of time 
within which to permit appeals, may vary from school to school. 


2. Except as required to explain the basis of new evidence, an appeal 
shall be limited to review of the verbatim record of the initial 
hearing and supporting documents for one or more of the following 
purposes: 





94. This concept stems from a passage in Goss v. Lopez, 419 U.S. 565, 582-83, 95 
S. Ct. 729, 740-41, which provides that ‘‘[s]tudents whose presence poses a continuing 
danger to persons or property or an ongoing threat of disrupting the academic process 
may be immediately removed from school. In such cases, the necessary notice and .. . 
hearing should follow as soon as practicable.’’ In Cleveland Board of Educ. v. Loudermill, 
470 U.S. 532, 105 S. Ct. 1487 (1985), however, the Supreme Court indicated that in 
most cases an interim suspension without some sort of hearing beforehand is something 
to be avoided if possible. Loudermill was not a school case, but it indicated that, at least 
in the public employment context, a pretermination hearing serves as ‘‘an initial check 
against mistaken decisions.’’ Id. at 545, 105 S. Ct. at 1495. 

95. Goss, 419 U.S. at 582-83, 95 S. Ct. at 740. See Picozzi, supra note 52, at 2158 
n.111, in which the author indicates that judgments of whether the imminent danger 
necessary to justify an interim suspension is present should be left to the discretion of 
the administrator responsible for implementing the student code but that the administra- 
tor’s decision should be reviewed as soon thereafter as is practicable. 

96. See Nash v. Auburn Univ., 621 F. Supp. 948, 957 (M.D. Ala.), aff'd, 812 F.2d 
655 (11th Cir. 1987). 
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To determine whether the original hearing was conducted 
fairly in light of the charges and evidence presented, and in 
conformity with prescribed procedures giving the complaining 
party a reasonable opportunity to prepare and present evidence 
that the Student Code was violated, and giving the accused 
student a reasonable opportunity to prepare and to present a 
rebuttal of those allegations. 

To determine whether the decision reached regarding the 
accused student was based on substantial evidence, that is, 
whether the facts in the case were sufficient to establish that 
a violation of the Student Code occurred. 

To determine whether the sanction(s) imposed were appropri- 
ate for the violation of the Student Code which the student 
was found to have committed. 

To consider new evidence, sufficient to alter a decision, or 
other relevant facts not brought out in the original hearing, 
because such evidence and/or facts were not known to the 
person appealing at the time of the original hearing. 


Commentary. The appellate body should review the hearing 
board’s decision in order to determine whether it was supported 
by substantial evidence.” Substantial evidence is ‘‘‘more than a 
mere scintilla. It means such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.’’’® In 
making such a determination, the Appellate Board should not 
substitute its judgment for the judgment of the judicial body. 
Instead, it should review the judicial body’s determination only 
to see whether there was evidence before the judicial body which 
supported the result reached below.” 


If an appeal is upheld by the Appellate Board, the matter shall be 
remanded to the original judicial body and Judicial Advisor for 
re-opening of the hearing to allow reconsideration of the original 
determination and/or sanction(s). 





97. Speake v. Grantham, 317 F. Supp. 1253, 1282 (S.D. Miss. 1971); Jones v. State 
Bd. of Educ., 407 F.2d 834, 836 (6th Cir. 1969); Givens v. Poe, 346 F. Supp. 202, 209 
(W.D.N.C. 1972); Herman v. University of S.C., 341 F. Supp. 226, 231 (D.S.C. 197%), 
aff'd per curiam, 457 F.2d 902 (4th Cir. 1972); Center for Participant Educ. v. Marshall, 
337 F. Supp. 126, 136 (N.D. Fla. 1972). See also Note, supra note 17, at 379-80. But 
see Smyth v. Lubbers, 398 F. Supp. 777 (W.D. Mich. 1975) (applying an original, not 
appellate, standard of proof of clear and convincing evidence); McDonald v. Board of 
Trustees, 375 F. Supp. 95, 103-04 (N.D. Ill. 1974), aff'd, 503 F.2d 105 (7th Cir. 1974); 
Long, supra note 75, at 81. 

98. Sill v. Pennsylvania State Univ., 318 F. Supp. 608, 621 (M.D. Pa.), aff’d, 462 
F.2d 463 (3d Cir. 1972), (citing Universal Camera Corp. v. NLRB, 340 U.S. 474, 71 S. 
Ct. 456 (1951). 


99. Cf. Mullins v. Secretary of Health & Human Services, 680 F.2d 472 (6th Cir. 
1982). 
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Commentary. A smaller institution may wish to permit yet 
another step in the appeal process by providing that a person 
disagreeing with the decision of the Appellate Board may appeal 
to the president or other top-ranking official. In such cases, the 
institution may want to provide that the decision of the president 
shall be ‘‘final and binding.’’*° Doing so would open the door to 
arguing that, as in labor disputes in which the parties have agreed 
that disputes be submitted to binding arbitration, the decision of 
the president as ‘‘arbitrator’’ should not be disturbed by a court 
as long as it is reasonable and derives its essence from the student 
code.’ 


In cases involving appeals by students accused of violating the 
Student Code, review of the sanction by the Appellate Board may 
not result in more severe sanction(s) for the accused student. 
Instead, following an appeal, the [title of administrator identified 
in Article I, number 13] may, upon review of the case, reduce, 
but not increase, the sanctions imposed by the Judicial Advisor. 


Commentary. Providing that an appeal may result in decreased, 
but not increased, sanctions ensures that accused students will 
feel free to exercise their rights of appeal. Students may be deterred 
from appealing if they fear that sanctions may be increased as a 
result. Granting a right of appeal under conditions which actually 
deter such appeals only serves to lessen the perception of fairness 
in the process. 


In cases involving appeals by persons other than students accused 
of violating the Student Code, the [title of administrator identified 
in Article I, number 13] may, upon review of the case, reduce or 
increase the sanctions imposed by the Judicial Advisor or remand 
the case to the original judicial body and Judicial Advisor. 


Commentary. To grant a complaining student a right of appeal 
would be of little value without this provision. In cases in which 
a complaining student appeals a decision in which no violation 
was found, this provision is not necessary. In cases in which a 
complaining student is appealing only the sanction imposed against 
a student found to have violated the student code, however, the 
complaining student presumably believes that a stiffer sanction 





100. See, e.g., Compass, 1989 Student Handbook of Allegheny College, Judicial System 
Art. VI, § 2 at p. 85. 

101. See, e.g., Baker v. Lafayette College, 516 Pa. 291, 299-300, 532 A.2d 399, 403 
(1987). See generally United Paperworkers Int’] Union v. Misco, Inc., 484 U.S. 29, 108 
S. Ct. 364 (1987); United Steelworkers of Am. v. Enterprise Wheel & Car Corp., 363 U.S. 
593 80 S. Ct. 1358 (1960). 
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should be imposed. 

In most cases in which the administrator believes that the appeal 
of a person other than the accused student should be granted, the 
remedy should be to remand the case to the original judicial body 
and Judicial Advisor. That body or person may further consider 
the evidence and either render a new decision or better explain 
the basis for the original decision. 


ARTICLE V: INTERPRETATION AND REVISION 


Any question of interpretation regarding the Student Code shall be 
referred to the [title of administrator identified in Article I, number 
13] or his or her designee for final determination. 

The Student Code shall be reviewed every [——] years under the 
direction of the Judicial Advisor. 


Commentary. Every Student Code should be reviewed periodi- 
cally, at least every three years. Specifying some ‘‘normal’’ period 
for review may help ensure that such a review is done. 














Liability Insurance Coverage: How to 
Avoid Unpleasant Surprises* 


Byron H. Higgins** 
Edward J. Zulkey*** 


INTRODUCTION 


Higher-education issues often take on a life of their own. The issues 
discussed in this article represent a mature stage of a problem evolving 
since the early 1960s, when courts and state legislatures began to 
abrogate the doctrines of sovereign immunity and charitable immunity. 
These two legal doctrines had shielded public and private universities 
from tort liability. In 1976, Ray J. Aiken, then University Counsel for 
Marquette University, wrote in The Journal of College and University 
Law: 


In less than a score of years, American education in general has 
experienced a dramatic increase in both the number and serious- 
ness of legal liability claims asserted corporately against the insti- 
tution and personally against their directors, regents, trustees, 
officers, faculty and staff. Neither the institutions nor their per- 
sonnel were adequately prepared to protect and defend themselves 
when the avalanche of liability claims descended suddenly upon 
them[,] and something akin to terror and panic has ensued among 
their ranks.' 


The solution for most institutions was to purchase insurance. Con- 
sequently, universities have encountered insurance-coverage problems 
with increasing frequency. These problems include insurers’ claims that 
only certain aspects of a lawsuit are covered, the expiration of indemnity 
limits midway through a series of cases otherwise thought to be covered 
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an associate in the Litigation Department of the Chicago office of Baker & McKenzie, in 
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1. Aiken, Legal Liabilities in Higher Education: Their Scope and Management, 3 
J.C.U.L. 121, 127 (1976). 
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under a certain policy, disputes over who selects defense counsel, 
disputes over whether a case should be settled, and insurer solvency. 

Until the last several years, most insurance claims created few legal 
problems and could be handled by risk-management departments. In- 
creased frequency of claims, the changing nature thereof, increased 
exposures and varied insurance relationships have created new prob- 
lems in the defense, settlement and overall management of claims. 
These complexities mandate that the insurance manager and the legal 
staff of the university work closely with one ariother to assure that 
institutional interests are well served. This is especially important for 
self-insured institutions, because the principles that apply to the obli- 
gation of the commercial insurer towards its insureds are likely to apply 
to the university which insures or indemnifies its employees. 

This article discusses basic information on the insurance market, 
insurance policies, insurance problems and the rights of the insured. 
The article focuses on professional and director-and-officer (D & O) 
insurance, but the principles can apply to other areas as well. 


I. OVERVIEW OF THE INSURANCE INDUSTRY 


A. Some Basic Definitions 


Before any treatment of specifics, some basic definitions of different 
types of liability-insurance policies are in order. 


Primary Insurance: A primary policy is one in which the insurance 
company provides threshold coverage for liability and normally 
includes a defense obligation? that does not exhaust the basic 
policy limit. The policy limit ordinarily is exhausted by indemnity 
payments to settle claims or pay judgments. A primary policy 
sometimes contains a small deductible that defense costs could 
exhaust. The presence of such a deductible does not preclude the 
responsibility of the primary insurer to manage the initial defense 
of the case. Some primary policies (e.g., D & O) are reimbursement 
policies that require the insured to advance payment and then be 
reimbursed. These interactions must be reviewed in each policy. 


Self-Insurance: The concept of self-insurance ranges from having 
no insurance to having an excess policy (discussed below) that 
provides for a large self-insured retention (SIR). In almost all 
instances, self-insurance means that the insured takes the respon- 





2. See Whitehead v. Fleet Towing Co., 110 Ill. App. 3d 759, 764, 442 N.E.2d 1362, 
1366 (1982); Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., 126 Cal. App. 3d 
593, 597, 178 Cal. Rptr. 908, 910 (1981). See also Marick, Excess Insurance: An Overview 
of General Principles and Current Issues, 24 Tort & INs. L. J. 715, 716 (1989). 
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sibility for its-initial defense obligation, including choice of coun- 
sel. A growing body of case law,’ in certain instances, treats self- 
insurance as actual insurance. Litigation will continue to address 
whether self-insurance constitutes ‘‘other insurance.’’ Self-insur- 
ance can differ from a deductible by its amount and the control 
that exists by the insured in handling claims. As the size of SIRs 
grows, insurers are expected to assert more vigorously the concept 
that the same duties apply to a self-insured layer as to a primary 
carrier (e.g., a duty to settle within the SIR). 





Excess Insurance: Excess insurance is a policy normally thought 
to apply only after a payment of a certain sum indicated in the 
schedule of the excess policy.* Excess policies can be written as 
an initial policy above self-insurance or above underlying primary 
insurance. In almost all instances, excess insurance does not apply 
until either the threshold amount is paid or payment is exhausted. 
Excess insurance can be written so as never to provide a defense 
obligation or to ‘‘drop-down’’ when the underlying insurance does 
not apply or is exhausted. A growing issue, discussed later,® is 
whether a primary insurer’s insolvency requires an excess insurer 
to ‘‘drop-down.”’ 


Reinsurance: Through reinsurance, an insurer, primary or excess, 
insures its own obligation.* The reinsurer, in essence, issues a 
policy of insurance to the insurer to take some or all of the insurer’s 
risk. The reinsurer of a reinsurer is called a ‘‘retrocessionaire.”’ 
The rights of an insured against a reinsurer will be discussed 
later.’ 


Directors and Officers Insurance (D & O): D & O insurance covers 
directors and officers of a corporation for liability arising out of 
their conduct as directors or officers of the corporation. Typically, 
D & O insurance provides for coverage of defense costs and 
monetary liability. D & O insurance, however, does not contain a 
duty to defend in the classical sense of the term, in which the 
insurer chooses defense counsel. 





3. See, e.g., Mary Free Bed Hosp. & Rehab. Center v. Insurance Co. of N. Am., 131 
Mich. App. 105, 345 N.W.2d 658 (1983). 
4. See Whitehead v. Fleet Towing Co., 110 Ill. App. 3d 759, 442 N.E.2d 1362 


(1982); Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., 126 Cal. App. 3d 593, 
178 Cal. Rptr. 908 (1981). 

5. See infra notes 107-18 and accompanying text. 

6. See Transcontinental Underwriters Agency v. American Agency Underwriters, 
680 F.2d 298, 299 n.2 (3d Cir. 1982). 

7. See infra note 119 and accompanying text. 
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B. Operation of the London Market 


Lloyd’s of London has a long history of underwriting insurance. 
Lloyd’s, which was incorporated in 1871, provides a site for the sale 
of insurance by underwriters who are members of the corporation. It is 
the underwriter members, and not the corporation itself, who subscribe 
to cover the placement of insurance. Ordinarily, the Lloyd’s broker is 
the agent of the potential insured for most purposes, including the 
placement of insurance.® 


C. Rating of Insurance Carriers 


The financial condition of domestic insurers is rated according to 
various factors affecting the overall performance of the insurance com- 
pany. Rating systems such as Best’s Insurance Reports (Best’s) provide 
a guide to a company’s relative financial strength and ability to meet 
its contractual obligations. Best’s considers factors such as profitability, 
leverage, liquidity, spread of risk, quality and diversification of invest- 
ments, adequacy of reserves, and management. Insurers are usually 
given a rating of A+ (superior) through C- (fair).° With the exception 
of Canadian insurers, foreign insurers are not rated. In determining the 
financial strength of such foreign insurers, one must depend on a broker 
and other services for information. 


D. Role of Broker 


A broker procures insurance and acts as a liaison between the insured 
and the insurer. While not specifically employed by one insurer, the 
broker solicits insurance business from the public. After securing a 
customer, the broker places an order with the insurance company 
chosen by the insured or, in the absence of any selection by the insured, 
with the company selected by the broker.*° In contrast, insurance agents 
generally have permanent relationships with the companies they rep- 
resent and owe certain duties to that company.’ A broker is generally 
defined as the agent of the insured while an insurance agent is generally 
defined as the agent of the insurer. According to one authority, ‘‘[A]n 
agent or broker is liable to his principal if by his fault or neglect he 
fails to procure or renew insurance as he had contracted to do, and as 
a result .. . the principal suffers a loss.’’? Yet, because the distinction 





8. See Edinburgh Assurance Co. v. R.L. Burns Corp., 479 F. Supp. 138, 144-46 
(C.D. Cal. 1979), aff'd in relevant part, 669 F.2d 1259 (9th Cir. 1982), for a fuller 
description of the workings of the Lloyd’s market. 

9. See, e.g., BEST’s INSURANCE REPORTS 22-23 (1989) (report on Aetna Casualty & Sur. 
Co. of Illinois). 

10. See Lazarra v. Howard A. Esser, Inc., 802 F.2d 260, 264 (7th Cir. 1986). 

11. Black v. Illinois Fair Plan Ass’n., 87 Ill. App. 3d 1106, 1108, 409 N.E.2d 549, 
551 (1980). 

12. 3 Couch, INSURANCE 2D § 25:46 (1984). 
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between a broker and an agent can be vague, it is often unclear whether 
the broker/agent was working for the insured or for the insurer. 

If an agent of the insured, the broker owes the insured a duty of due 
care. As a professional, ‘‘[t]he insurance broker is expected to possess 
reasonable knowledge of the types of policies, their different terms, 
and the coverage available in the area in which this principal seeks to 
be protected.’’*? A broker therefore can be held liable for failing to 
serve the client with reasonable skill.‘* In some jurisdictions, a broker 
also may be found liable for breach of fiduciary duty,’ breach of 
contract,’® negligent misrepresentation and fraud,’” and breach of stat- 
utory duty.*® 


II. Basic OVERVIEW OF PROFESSIONAL AND D & O COVERAGES 
A. Basic Provisions of Every Policy 


1. Declaration Page 


The declaration page lists the identity of the named insured, the 
policy period, the amount of coverage, including any SIR, and, by 
coding, the identity of the form portions of the policies and any 


endorsements. Coding is the reference on the declaration page to the 
standard-form documents which the insurer will use in the domestic 
industry. This does not necessarily apply to the London market and its 
policies. This information, however, should be provided to the insured 
prior to receipt of the policy. It is important to review this information 
to ensure that the policy provides on its face what was intended. 
Special attention should be given to the clarity of the amounts of 
coverage and, if the policy has a period of coverage greater than one 
year, to any ambiguity regarding whether limits are on a per year or 
aggregate basis. 


2. Persons Insured 


All policies have a section explaining who is insured. In almost all 
instances, the entity seeks protection for individuals or subsidiaries 





13. 16A APPLEMAN, INSURANCE LAW AND PRACTICE § 8845 at 255-56 (1981). 

14. See, e.g., Lea v. Consolidated Sun Ray, Inc., 401 F.2d 650, 657 (3d Cir. 1968), 
cert. denied, 393 U.S. 1050, 89 S. Ct. 688 (1969) (broker found liable to insured for 
‘failure to exercise the care that a reasonable and prudent insurance broker would have 
exercised under the circumstances.’’); Gulf-Tex Brokerage, Inc. v. McDade & Associates, 

Supp. 1015, 1018-19 (S.D. Tex. 1977). 
. Butler v. Scott, 417 F.2d 471, 473 (10th Cir. 1969). 
. Hursh Agency, Inc. v. Wigwam Homes, Inc., 664 P.2d 27, 32 (Wyo. 1983). 
. Fiorentino v. Travelers Ins. Co., 448 F. Supp. 1364, 1369 (E.D. Pa. 1978). 
. Britten v. Payne, 381 So.2d 855, 858 (La. Ct. App.), writ denied, 384 So. 2d 800 
(La. 1980). 
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other than the named insureds. In the case of D & O coverage, the 
entity itself is not actually insured, but only reimbursed for payment 
it is required or permitted to make to its directors and officers. 

The definition of ‘‘insured’’ is often more restrictive than the entity 
desires. Special care should be taken so that, by endorsement or 
otherwise, other individuals or entities meant to be insured are covered. 
For example, in a professional policy insuring XYZ University, all 
physicians covered by its self-insurance plan should be specifically 
incorporated into the policy under standard-form language; otherwise,. 
the desired coverage might not occur and the policy language would 
need to be amended. In certain instances, the standard language might 
not incorporate a subsidiary. In short, the entity cannot rely on the 
definition of ‘‘insured’’ to cover what one logically thinks would flow 
from the purchase of an insurance policy. Who is insured is as important 
as what is insured. 


3. The Insuring Agreement 


The insuring agreement specifies what is being insured and what 
triggers coverage. For example, in the insuring agreement a professional 
policy, acts of professional negligence that occur during the policy 
period normally are covered. In a standard general-liability policy, 


bodily injury and property damage that occur during the policy period 
are covered. Ordinarily, this means that the time of the injury, and not 
that of the alleged negligence, triggers coverage in a general-liability 
policy. Consequently, there is a marked difference between general- 
liability and professional-liability coverages. 

Also, professional and D & O policies are more likely to be claims- 
made policies rather than pure occurrence policies. In a claims-made 
policy, the making of a claim triggers coverage, not the occurrence. As 
a caveat, however, most claims-made policies have a retroactive date, 
which restricts coverage for claims based on events that occur prior to 
a given date. The retroactive date usually is found on the declaration 
page, but sometimes is found in an endorsement. Often, this date 
coincides with the inception of coverage. 

D & O policies almost always cover a wrongful act for which a claim 
is made during the policy, but also provide a retroactive date. The D 
& O policy typically specifies that the insureds are the directors and 
officers and that the entity is not an insured, but is covered only to 
the extent it reimburses its directors and officers pursuant to agreement 
or law. When the entity and the directors and officers are jointly sued, 
therefore, the entity is not covered for its own liability. Policies are 
now being written which attempt to provide entity coverage, but this 
is still rare in the field of directors’ and officers’ liability. 

The insuring agreement also specifies whether the policy is primary 
or excess and whether a defense obligation exists. In this regard, the 
insuring agreement also should define whether amounts expended on 
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the defense obligation are included within the policy limits or are 
separate. Finally, the insuring agreement usually provides whether 
exhaustion of the limits terminates the defense obligation. A decision 
of the Illinois Supreme Court,’® however, may evidence a trend that 
presumes policies terminate a defense obligation upon exhaustion of 
the policy limits. This issue is discussed further below.?° 


4. Exclusions 


Every liability policy has an ‘‘exclusions’’ section. Basically, exclu- 
sions are of two types: first, those which exclude items covered by 
other insurance (which the insured sometimes can eliminate by paying 
a greater premium); second, those referred to as ‘‘moral exclusions’’, 
which seek to eliminate those things that insurance might not cover. 
Exclusions are, by and large, standard for the type of policy involved. 
For example, most liability policies covering personal injury exclude 
employee injury, which is typically covered by workers’ compensation 
insurance. Almost all D & O policies exclude criminal fines or penal- 
ties.?? 


5. Definitions 


Almost all policies have a ‘‘definitions’’ section. Review of this 
section is important not just to ascertain the meaning of defined terms, 
but to determine what terms are not defined. The definitions can lead 
to as much ambiguity as the terms themselves. Any question regarding 


any term in the policy calls for an immediate check of whether that 
term is defined. 


6. Limits of Liability 


Almost all policies, whether professional or D & O, contain a section 
that defines how limits of liability will be treated. This section includes, 
for example, whether incidents arising out of one set of circumstances 
are treated like one event for involvement of one limit. Similarly, this 
section provides whether more than one policy can apply, usually 
restricting coverage to one policy. In a D & O policy, this section also 
explains which deductible applies.” 





19. Zurich Ins. Co. v. Raymark Indus., Inc., 118 Ill. 2d 23, 514 N.E.2d 150 (1987). 

20. See infra notes 77-83 and accompanying text. 

21. This issue is one which will be much litigated because the ‘‘fines and penalties,’’ 
especially in the context of such matters as RICO actions and treble-damage statutory 
awards, can be considered ambiguous. 

22. D & O policies usually contain a much larger deductible for entity reimbursement 
than for individual coverage for directors and officers. Many D & O policies now provide 
that, except in the event of entity insolvency or reimbursement not permitted by law, 
the larger deductible must apply. 
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7. Conditions 


A ‘‘conditions’’ section, included in all policies, contains the basic 
rights and responsibilities of the insurer and the insured. This section 
includes, among other things, the requirement of notice to the insurer 
and the insured’s duty to cooperate. 


8. Notice 


The notice provision of a policy merits special attention, particularly 
during the negotiation of the policy. Some policies require notice to 
the insurer as soon as the entity learns of the event. Some provide that 
notice need not be given until a likelihood develops that a loss could 
impact the policy. A third form of notice requires immediate notifica- 
tion, but not until the insured’s insurance or risk-management depart- 
ment learns of the event. Other notice provisions present a combination 
of the above. 

All policies require some form of cooperation by the insured. The 
extent of the cooperation and who pays for it vary from policy to policy 
and, usually, the less standard the policy, the more likely the ambiguity. 
For example, the extent to which the insured must provide information 
at its own cost remains largely undefined and may foster future liti- 
gation. For another example, the issue of whether extraordinary efforts 


in defense of the case (such as opening an otherwise closed plant for 
testing) are required has been the subject of controversy, but apparently 
no cases have addressed the point. 

Selection of defense counsel is addressed in the conditions section, 
but can also be found in the insuring agreement. It is often the subject 
of controversy. 


9. Endorsements 


Endorsements modify the basic contract. They can be issued prior to 
issuance of the policy or subsequent thereto, but only under the same 
conditions as any other contract modification, i.e., with consideration 
and mutual consent. Unilaterally issued endorsements are usually not 
legally effective. Endorsements can change any portion of the policy 
and should never be overlooked when evaluating one’s coverage. 


B. Rules of Coverage 


An insurance contract, like other contracts, is interpreted to effectuate 
the intent of the parties.2* The best evidence of the intent of the parties 
is the insurance contract itself. If the contract is clear on its face, its 
provisions will control.” 





23. IBM Poughkeepsie Employees Fed. Credit Union v. CUMIS Ins. Soc’y, Inc., 590 
F. Supp. 769, 772 (S.D.N.Y. 1984). 


24. See, e.g., Price v. Zim Israel Navigation Co., 616 F.2d 422, 426-27 (9th Cir. 1980). 
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When some part of the contract gives rise to more than one reasonable 
interpretation, an ambiguity exists.2> Because the insurer drafted the 
document and is therefore responsible for its level of clarity, most 
jurisdictions interpret ambiguities in favor of the insured.” This rule 
is known as the doctrine of contra-proferentum, which literally means 
‘‘against the offeror’ or drafter of the language. But courts should not 
create ambiguities where none ex’sts.?” In construing insurance policies, 
the courts, when possible, give effect to all provisions of the policy 
and to the meaning that renders them consistent and operative.” 


C. Conflict-of-Laws Rules 


A major problem in insurance litigation involves determining which 
state’s law applies to the insurance contract. Insurance contracts often 
are issued in one state, delivered in another and cover performance in 
several. The fact that states apply different choice-of-law rules further 
complicates the analysis. This makes it difficult to develop uniform 
rules or any one choice-of-law rule. 

When negotiating an agreement, parties occasionally anticipate liti- 
gation and designate an appropriate forum and the applicable law. If 
parties have expressed clearly their desire to apply the law of a certain 
forum, a court usually will respect that desire. Similarly, if a statute 
mandates the application of a specific law under certain circumstances, 
a court will uphold this statute as long as it is constitutional. In such 
cases, there is no choice-of-law issue. However, such pre-selection is 
rare; a court ordinarily must determine which law it should apply. Just 
as a federal court sitting in diversity must follow the substantive law 
of the state in which it sits,2® the court is also required to apply the 
choice-of-law rules of the state in which it sits.*° 

The ‘‘Lex Loci’’ rule, the traditional approach, is presently followed 
by sixteen states. This approach requires a forum to resolve conflicts 
of law by applying the law of the ‘‘place of contracting.’’*! Although 
the rule is succinct, courts differ somewhat in their interpretation of 
what constitutes the ‘‘place of contracting.’’ For example, Georgia 
courts focus on the state in which the policy was delivered,*? while 





25. New Castle County v. Hartford Accident & Indem. Co., 673 F. Supp. 1359, 1362 
(D. Del. 1987), cert. denied, Missouri v. Continental Ins. Cos., 488 U.S. 821, 109 S. Ct. 
66 (1988). 

26. Continental Casualty Co. v. Cole, 809 F.2d 891, 895 (D.C. Cir. 1987). 

27. Eastern Associated Coal Corp. v. Aetna Casualty & Sur. Co., 632 F.2d 1068, 1075 
(3d Cir. 1980), cert. denied, 451 U.S. 986, 101 S. Ct. 2320 (1981). 

28. Welborn v. Illinois Nat’! Casualty Co., 347 Ill. App. 65, 68, 106 N.E.2d 142, 143 
(1952). 

29. Erie R.R. v. Tompkins, 304 U.S. 64, 58 S. Ct. 817 (1938). 

30. Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 61 S. Ct. 1020 (1941). 

31. RESTATEMENT OF CONFLICT OF LAws § 311 (1934). 

32. Pink v. AAA Highway Express, Inc., 191 Ga. 502, 513, 13 S.E.2d 337, 344 (1941), 
aff'd, 314 U.S. 201, 62 S. Ct. 241 (1941). 
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Maryland looks to the state of the last act necessary to make the contract 
binding under the circumstances.** Although these interpretations of 
Lex Loci conflict, most of the relevant conduct occurs within the same 
forum, thus rendering these differences insignificant. Where they differ, 
however, different states applying the traditional Lex Loci can reach 
different results. 

Critics of Lex Loci contend that the rule is archaic and inflexible, 
and sacrifices reason for predictability and simplicity.** They argue that 
today’s transitory and migratory society demands a more realistic stan- 
dard, one that examines the interests and expectations of all parties 
rather than merely focusing upon the place of contracting.** Advocates 
of Lex Loci counter that inflexibility is necessary to ensure certainty 
and contract stability.** They assert that inflexibility provides security 
to both parties, not merely the insurance company, by preventing one 
party from modifying the contract terms simply by moving to another 
state.*” These advocates emphasize that when parties agree, they do so 
with the implied acknowledgment that the laws of that jurisdiction will 
control absent some provision to the contrary.** In essence, that jurisd- 
iction’s laws are incorporated by implication into the agreement and 
the single-contact approach of the Lex Loci rule ensures their applica- 
tion. 

The modern approach resolves conflicts of law by determining which 
state has the ‘‘most significant relationship’’ to the insurance litigation. 
This approach prevails in the many jurisdictions that have recently 
abandoned Lex Loci. With flexibility as its major asset, the most- 
significant-relationship test attempts to accommodate the variety and 
complexity of modern disputes by examining the diverse interests and 
expectations of the parties. Contrary to the Lex Loci approach, it does 
not adhere to a rigid rule, but weighs certain factors differently upon 
each analysis. The Restatement (Second) of Conflicts of Laws states the 
most-significant-relationship test as follows: 


In the absence of an effective choice of law by the parties ..., 
the contacts to be taken into account to determine the law appli- 
cable to an issue include: 

(a) the place of contracting, 

(b) the place of negotiation of the contract, 

(c) the place of performance, 

(d) the location of the subject matter of the contract, 





33. R. WEINTRAUB, COMMENTARY ON THE CONFLICT OF Laws § 7.3A (3d ed. 1986). 

34. Id. 

35. See, e.g., Sturiana v. Brooks, 523 So. 2d 1126, 1129 (Fla. 1988). 

36. Id. at 1129-30. 

37. Id. at 1130. 

38. Grain Dealers Mut. Ins. Co. v. Van Buskirk, 241 Md. 58, 215 A.2d 467 (1965); 
Haines v. St. Paul Fire & Marine Ins. Co., 428 F. Supp. 435 (D. Md. 1977). 
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(e) the domicile, residence, nationality, place of incorporation and 
place of business of the parties.** 


In insurance litigation, the contacts typically focused upon include 
the location of the insured risk, the place where the insured’s activity 
gives rise to third-party claims, the place where the policy is executed 
and delivered, the place where premiums are paid, the use and location 
of insurance brokers, and the insured’s principal place of business. 
Depending on the type of insurance and the risk involved, therefore, 
the crucial factor determining the applicable law will vary. 

In addition to the contacts with a particular forum, a forum also 
should evaluate the following factors: 


1) the needs of the interstate and international systems, 

2) the relevant policies of the forum state, 

3) the relevant policies of other interested states, including their 
interests in having their law applied to the particular issue, 

4) the protection of party expectations, 

5) the basic policies underlying the particular field of law, 

6) the objectives of certainty, predictability and uniformity of 
result, [and] 

7) the ease of determining and applying the law previously iden- 
tified as applicable.* 


Although recognized as an asset of the Restatement (Second) ap- 
proach, flexibility presents a significant possibility that the law of 
several different states may govern a single insurance-coverage action. 
Although a court will ultimately select a forum by determining which 
state is the utmost ‘‘center of gravity,’’ this uncertainty can prevent a 
party from confidently predicting which law will apply. 

A third approach, developed by Professor Brainerd Currie, has been 
adopted fully by California and partially by Pennsylvania and Louis- 
iana.*? This Governmental Interest Analysis or Comparative Impairment 
Approach developed from a desire to abandon rigid, mechanical choice- 
of-law principles.** Currie’s method requires a preliminary analysis of 
the policies and interests of the states involved and the following 
classification of the situation: (1) the false conflict; (2) the apparent 
conflict; (3) the true conflict; or (4) the unprovided-for case.** Under a 
‘false conflict’’ situation, only one state has an actual legitimate interest 





. RESTATEMENT (SECOND) OF CONFLICT OF LAws § 188 (1971). 
. See RESTATEMENT (SECOND) OF CONFLICT OF Laws § 193 (1971). 
. RESTATEMENT (SECOND) OF CONFLICT OF Laws § 6 (1971). 
. CurRRIE, SELECTED ESSAYS ON THE CONFLICTS OF LAws (1963). 
. Sedler, The Governmental Interest Approach to Choice of Law: An Analysis and 
Reformulation, 25 UCLA L. REv. 181 (1977). 
44. Id. at 186. 
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in the application of its laws. Accordingly, the laws of this state should 
govern the current dispute. If the court’s preliminary analysis concludes 
that at least two states have such an interest, then an ‘apparent 
conflict’’ exists. To resolve an ‘‘apparent conflict,’’ a court should leave 
‘room for restraint and enlightenment in the determination of what 
state policy is and where state interests lie.’’** In the event of a ‘‘true 
conflict,’’ one that simply cannot be avoided, a forum should apply its 
own law.** Similarly, if the application of the law of none of the states 
would further a state purpose, the conflict is an ‘‘unprovided-for case,’’ 
and the forum court’s law should apply.*’ 


III. DEALING WITH SPECIAL PROBLEMS 
A. Defense of Partially Covered Claims 


1. Duty to Defend 


The insurer’s duty to defend, when it applies, is separate from, and 
more broadly construed than, the duty to indemnify. Hence, an insurer 
generally is obligated to defend an action against an insured if a 
claimant brings an action partially or only potentially within the policy 


coverage. This is true even if the allegations against the insured are 
known to be groundless, false or fraudulent.** 

Danek v. Hommer* spelled out the general rule regarding the insur- 
er’s duty to defend: ‘‘[T]he complaint should be laid alongside the 
policy and determination made as to whether, if the allegations are 
sustained, the insurer will be required to pay the resulting judgment, 
and in reaching a conclusion, doubts should be resolved in favor of 
the insured.’’®° 

Courts generally hold that if one claim of a multiple-claim complaint 
potentially falls within the coverage of the policy, the insurer must 
defend the action.’ Some case law, however, holds that one ‘‘patently 
‘groundless’ and ‘shot-gun’ allegation’’ in a complaint does not create 
a duty to defend an action that a policy otherwise does not cover.” 





. CURRIE, SELECTED ESSAYS ON THE CONFLICTS OF LAWS 186 (1963). 

. Id. at 189-90. 

. Id. at 152, 189 n.3. 

. Hartford Accident & Indem. Co. v. Gulf Ins. Co., 776 F.2d 1380, 1382 (7th Cir. 


. 28 N.J. Super. 68, 100 A.2d 198 (1953), aff'd per curiam, 15 N.J. 573, 105 A.2d 
677 (1954). 
50. Id. at 77, 100 A.2d at 203. 
51. See Nandorf, Inc. v. CNA Ins. Cos., 134 Ill. App. 3d 134, 136, 479 N.E.2d 988, 
991 (1985). 
52. Lionel Freedman, Inc. v. Glens Falls Ins. Co., 27 N.Y.2d 364, 369, 318 N.Y.S.2d 
303, 306, 267 N.E.2d 93, 95 (1971). 
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When an insurer refuses to defend, courts can find the insurer liable 
for amounts in excess of its policy limits, even though the insurer acted 
in good faith.** Other courts have not found the insurer liable for more 
than its policy limits unless it could be shown that the claim could 
have been settled within those limits.** Insurers that decline coverage 
due to a policy dispute, therefore, should keep abreast of settlement 
offers and evaluate those offers against the possibility that they could 
be held liable for an amount greater than their policy limits. 

One way out of the insurer’s dilemma is to institute a declaratory 
judgment action to determine the insurer’s obligation to defend. By 
instituting such an action, the insurer chooses the forum, sends a 
message to the insured and claimant that it is serious about coverage, 
and (theoretically) gets a quick and final decision on its obligations. 
On the negative side, the insurer carries the burden of proof and may 
incur additional legal expenses. 


2. Duty to Defend Under a D & O Policy 


D & O policies do not impose an express duty on the insurer to 
defend and may expressly reject any such duty. D & O insurers often 
maintain that they are not liable for any defense costs until the under- 
lying claim is resolved. Although most courts uphold this interpreta- 


tion, others have required that the D & O insurer reimburse the insured 
for defense costs as they are incurred. 

In Okada v. MGIC Indemnity Corp.,*> the court found that a traditional 
D & O policy contained the implicit promise to pay defense costs on 
an interim basis. In PepsiCo Inc. v. Continental Casualty Co.,** the 
court required the D & O insurer to pay defense costs because the 
policy required the insurer to pay ‘‘on behalf of’’ the directors and 
officers ‘‘all loss which [they] shall become legally obligated to pay.’’*’ 
The court rejected the insurer’s argument that several exclusions did 
not obligate it to pay defense costs until the ultimate resolution of the 
litigation. Most courts, however, do not require the D & O insurer to 
reimburse the insured contemporaneously for defense costs.** 


3. Ethical Considerations 


Ordinarily, the duty to defend also includes the right to control the 
defense so as to allow the insurer to protect its financial interests. 
Complaints that assert claims that are covered, however, as well as 





53. See Green v. J.C. Penney Auto Ins. Co., 806 F.2d 759, 763-64 (7th Cir. 1986). 

54. See Employers Nat’! Ins. Corp. v. Zurich Am. Ins. Co., 792 F.2d 517, 520 (5th 
Cir. 1986). 

55. 795 F.2d 1450, 1454-55 (Sth Cir.), superseded, 823 F.2d 276 (9th Cir. 1986). 

56. 640 F. Supp. 656 (S.D.N.Y. 1986). 

57. Id. at 659. 

58. See, e.g., Zaborac v. American Casualty Co., 663 F. Supp. 330 (C.D. Ill. 1987). 
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others that are not, can present conflicts of interest between the insurer 
and the insured. In such a case, any finding of liability outside the 
scope of coverage will serve the insurer’s interest, while a finding of 
liability within the coverage will serve the insured’s.*° 

Because an attorney provided to the insured by the insurer owes the 
insured the same duty of loyalty owed by an attorney personally 
retained by the insured, the attorney may not be able to defend both 
the insured and the insurer.© In view of these ethical problems, most 
courts have held that when such a conflict of interest appears, an 
insurer cannot hire a single lawyer to represent its own and the 
insured’s interests.* 

Because an attorney hired by the insurer will often feel closer to the 
insurer than to the insured, courts typically allow the insured to choose 
a defense attorney at the expense of the insurer in order to avoid any 
conflicts.® If the ethical conflicts are not so great as to require separate 
representation, defense counsel must disclose to both clients all circum- 
stances that, in the judgment of a lawyer of ordinary skill and capacity, 
are necessary to enable the clients to make intelligent decisions regard- 
ing the representation. 


4. Waiver and Estoppel 


Waiver is a voluntary and intentional relinquishment of a known 
right with full knowledge of the facts upon which the existence of the 
right depends.* Courts find waiver where there is direct or circum- 
stantial proof that the insurer recognized liability under the policy.* 

Estoppel differs from waiver in that it does not arise from an inten- 
tional relinquishment of rights, but from some action taken by the 
insurer upon which the insured justifiably relies to its detriment. 
Estoppel can prevent an insurer from asserting a legitimate policy 
defense. If an insurer assumes the duty to defend without reserving the 
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right to deny coverage later, it may be estopped from doing so later. 
Yet even when an insurer has assumed control of the defense and 
delayed in reserving its rights, the insured often needs to show detri- 
mental reliance to invoke estoppel.®’ 


5. Common Defense of Multiple Defendants When One or More 
Defendants Are Not Insured 


This problem arises particularly under the D & O policy. As men- 
tioned earlier, the entity is rarely an insured under a D & O policy. 
Usually the policy covers the entity only to the extent it reimburses its 
officers and directors. When the entity also is sued and common defense 
counsel employed, a dispute often arises over allocation of defense 
costs. Underwriters have yet to find an effective way to deal with this 
problem. Legitimate arguments arise on both sides, and no case law 
provides real guidelines. The insurer and the entity usually negotiate 
the problem, emphasizing the extent to which the entity is truly a 
viable defendant. 

A similar problem arises when the insurer demands separate counsel 
for multiple defendants, but the insured refuses because of the addi- 
tional cost. Once again, the law remains unclear, but the proper test 
seems to be whether the particular defendants are in conflict with each 
other. 


B. Control of Defense and Duty to Cooperate, Including Payment of 
Additional Costs 


1. Control of Defense 


Ordinarily, the duty to defend which the insurer assumes also in- 
cludes the right to control the defense so as to protect the insurer’s 
financial interests.*° Without such control, the insurer would not have 
the ability to limit its exposure. Yet, as mentioned above,” the attorney 
retained by the insurer owes a fiduciary obligation and professional 
duties to the insured just as though the insured personally hired the 
attorney. This circumstance has caused several jurisdictions to create a 
limited exception to the insurer’s right to control the defense. When 
the insurer’s interest might be served by providing a less than vigorous 
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defense, a court may give the insured the right to control the defense. 
In such a case, the insured has the right to choose defense counsel and 
then seek reasonable reimbursement from the insurer.” This conflict 
may arise when an underlying complaint asserts claims some of which 
the policy fails to cover, but which the insurer has an obligation to 
defend. 

Even when the insurer retains control of the case, the attorney must 
keep the insured fully informed. In Rogers v. Robson, Masters, Ryan, 
Brumund and Belom,” the insurer retained attorneys to represent both 
the insurer and the insured in a medical-malpractice action against the 
insured. The Illinois Supreme Court held that the attorneys had a duty 
to make full disclosure to the insured of the insurer’s intent to settle 
against the express wishes of the insured, regardless of the insurer’s 
authority to settle without the insured’s consent. 

Even when there is no defense obligation (e.g., in policies with a 
large SIR or in D & O policies), many policies nevertheless provide 
that defense counsel, to qualify for coverage, must be approved by the 
insurer. Experience indicates that insurers rarely withhold this ap- 
proval. 


2. Duty to Cooperate 


Liability-insurance policies usually contain clauses requiring the in- 
sured to cooperate with the insurer, including a responsibility to attend 
hearings and trials, to assist in effectuating settlement, to give evidence, 
and to influence the attendance of witnesses. The ‘‘cooperation clause’’ 
may be a condition precedent to recovery. The purpose of the cooper- 
ation clause is to facilitate the insurer’s investigation of a claim and to 
prevent possible collusion between the insured and the claimant.”? Only 
a lack of cooperation in some substantial and material respect will 
breach the duty to cooperate.”* While most cases require that the failure 
to cooperate cause actual prejudice,”> some older case law indicates 
that non-cooperation alone suffices to trigger the clause.” 


3. Additional Costs 


The problem of additional costs arises in connection with the duty 
to cooperate when the insurer attempts to monitor the defense closely, 
even though the policy calls for the insured to control the defense. 
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Problems often develop in connection with use of defense-counsel time, 
production of documents and the allocation of related costs. Very few 


policies address this issue, but it can be handled by special endorse- 
ment. 


C. Exhaustion of Limits and Control of Settlement 


1. Exhaustion of Limits 


Much debate surrounds the issue of an insurer’s obligation to defend 
after its defense costs have been exhausted. Courts interpreting the pre- 
1967 Comprehensive General Liability (CGL) policy have split on the 
issue. One line of cases requires the insurer to defend the insured even 
after the insurer has paid the limits of the insured’s policy.”” The other 
line of cases excuses the insurer from paying the insured’s defense 
costs in excess of the policy limits.” 

Since 1966, the standard CGL policy has expressly provided that 
‘the company shall not be obligated to pay any claim or judgment or 
to defend any suit after the applicable limit of the company’s liability 
has been exhausted by payment of judgments or settlements.’’”® Juris- 
dictions divide over whether an insurer providing coverage under a 
post-1966 CGL can exhaust its limits and terminate its defense obliga- 
tions by tendering funds up to its policy, limits either to the insured 
or to the court. Most courts seem to believe that an insurer can terminate 
its obligations by tendering funds only when the policy explicitly 
authorizes tender. 

In National Union Insurance Co. v. Phoenix Assurance Co. of New 
York,® the court allowed the insurer to tender the limits of its policy 
after the claimant refused to settle for the same amount. In Gross v. 
Lloyds of London Insurance Co.,* the court ruled that the insurer could 
tender its policy limits only if the insured had been given clear, 
adequate notice of the tender provision. By notice, the court meant 
highlighted language in the policy that allowed for tender. 

Yet even if the insurer cannot tender the remaining limits of its 
policy, it has no obligation to defend once its policy limits have 
expired.*? Once an insurer that has assumed the defense has exhausted 
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its limits, it usually can end its obligation to defend only by making 
an orderly withdrawal. 


2. Control of Settlement 


Insurance policies usually contain covenants prohibiting the insured 
from assuming liability, settling claims, paying any expense, or nego- 
tiating any settlement without the consent of the insurer.** Yet if the 
insurer has refused to defend, the insured may attempt to settle and 
then seek recovery from the insurer.* If the insurer pays for the 
insured’s independent counsel, the insured must seek the insurer’s 
permission to settle. The insurer, however, must act in good faith when 
considering permission.* 


3. Good Faith in Settlement and Bad-Faith Litigation 


Generally, an insurer owes its insured a duty to act in good faith in 
deciding whether to settle the case or try it to verdict.*” The duty arises 
because under certain circumstances the financial interests of the insurer 
and of the insured diverge. When the insurer can settle a case only at 
or near the policy limits, it may choose to try the case because the best 
it can do under this option is to pay nothing (not-liable verdict), and 
the worst it can do is pay the policy limits (verdict at or above policy 


limits) at about the same cost as settling. In such circumstances, trying 
the case can only benefit the insurer as long as its liability cannot 
exceed the policy limits.® 

The duty of good faith forces an insurer to consider equally the 
interests of the insured in deciding whether to settle or try a case.® 
Courts have differed, however, on the standard of care imposed by that 
duty. New York courts characterize the duty as a fiduciary one. Some 
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courts have held that the duty requires the insurer to act as a prudent 
insurer. Other courts have held that something more than bad judgment 
is required, namely, bad faith (i.e., bad motivation).*t Some courts have 
used the terms ‘‘negligence’’ and ‘‘bad faith’’ interchangeably.*? Other 
courts have held that the duty is breached when the insurer fails to 
settle because of bad faith, negligence, or fraud.” 

Factors for determining whether an insurer has met its good faith 
duty to settle include the following: Whether the insurer acted honestly, 
intelligently, and objectively in evaluating the exposure represented by 
the claimant; whether the insurer considered the potential for a plain- 
tiff’s verdict exceeding the primary coverage by examining the elements 
and extent of the loss and the jury appeal of parties, witnesses, and 
the case, as well as the local history of verdicts; whether the insurer 
exercised due diligence in preparing the case and investigating the 
claim;* whether the insurer disregarded the advice of an adjuster or 
attorney;*’ whether the insurer attempted to coerce the insured into 
contributing to settlement within the policy limits; and whether a 
prudent insurer without policy limits would have accepted the settle- 
ment offer. 

Some defenses (partial or total) to allegations of bad faith include 
reliance on competent counsel; failure to receive a demand to settle 
within the policy limits; the unlikelihood that the claimant would ever 


have accepted a settlement within the policy limits; and the fact that 
the insured wanted to go to trial.’ 


D. What is a Claim? 


Most jurisdictions require the insured to tender a claim to the insurer 
before a duty to defend arises.‘ What constitutes a claim is often 
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unclear. In Hartford Accident & Indemnity Co. v. Gulf Insurance Co. ,* 
the court found that ‘‘[mJere knowledge that an insured is sued does 
not constitute tender of a claim. What is required is knowledge that 
the suit is potentially within the policy’s coverage, coupled with knowl- 
edge that the insurer’s assistance is desired.’’° In Evanston Insurance 
Co. v. GAB Business Services, Inc.,'°* the court found that a letter from 
the insured to the insurer that did not assert or reserve rights to assert 
a claim for damages did not constitute a claim.’ The court ruled that 
a claim ‘‘must relate to an assertion of legally cognizable damages, and 
must be a type of demand that can be defended, settled and paid by 
the insurer.’’*°* To make sure that they assert a claim, therefore, insureds 
should specifically assert rights against the insurer and request assis- 
tance. Policies often define ‘‘claim,’’ but their definitions do not resolve 
many situations. 


E. Insurance Insolvency, Drop-Down and Reinsurance 


1. Insurance Insolvency and Drop-Down 


Until recently, insolvency was a relatively unknown phenomenon in 
the insurance industry. Recent failures of insurance firms, however, 
have forced the industry to deal with the problem. The traditional view 


of most excess insurers is that the excess policy does not ‘‘drop down,”’ 
that is, it is not triggered until someone pays the shortfall on the 
insolvent policy. Yet, after the recent rash of cases following Reserve 
Insurance Co. v. Pisciotta,’ this problem must be addressed in every 
excess-insurance situation.’ 


a. Drop-Down Required 


Pisciotta and its progeny allow the court to force the excess insurer’s 
coverage to drop down into the place of the primary or preceding 
coverage when the policy language in the excess policy is ambiguous 
as to whether it assumes the risk of the primary insurer’s insolvency. 
In Pisciotta, the excess insurer was liable for loss in excess of ‘‘‘the 
amount recoverable’ under the underlying policy.’’*° The court found 
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this language ambiguous, and, because ambiguous language is inter- 
preted in favor of the insured, held that the excess policy would drop 
down into the place of the primary coverage.’”® In Donald B. MacNeal, 
Inc. v. Interstate Fire & Casualty Co.,'" an Illinois court interpreting 
similar language found that the excess coverage dropped down. Other 
courts have found other policy language ambiguous and required the 
excess coverage to drop down. In Beauregard v. Salmon” and Gros v. 
Houston Fire & Casualty Insurance Co.,''* Louisiana courts found that 
policies for ‘“‘excess insurance over any other valid and collectible 
insurance’’ dropped down. In Gulezian v. Lincoln Insurance Co.,'* the 
Supreme Judicial Court of Massachusetts found the terms ‘‘applicable 
limits’’ and ‘‘collectible insurance’’ ambiguous and required the excess 
coverage to drop down. 


b. Drop-Down Not Required 


If policy language is unambiguous, courts will not require drop- 
down. In Zurich Insurance Co. v. Heil Co.,'* the court found language 
limiting excess coverage to liability ‘‘in excess of the insured’s retained 
limit’’ unambiguous, and did not require drop-down upon the primary 
insurer’s insolvency. In St. Vincent’s Hospital & Medical Center v. 
Insurance Co. of North America,’** the court found no drop-down where 


the excess coverage applied only to loss in excess of the amount 
specified by the policy. Generally, courts do not find drop-down if the 
policy language unambiguously does not cover risk due to insolvency.*” 
Even when policy language referred to the ‘‘amount recoverable,’’ 
courts have not always required drop-down.*"* 


2. Direct Right of Recovery by Insured Against Reinsurer 


Expressing the view favored by commentators, courts often rule that 
the reinsurance contract benefits only the reinsured and that the insured 
or third-party claimants have no standing to assert a claim against the 





110. Id. 

111. 132 Ill. App. 3d 564, 568, 477 N.E.2d 1322, 1325 (1985). 

112. 211 So. 2d 732 (La. Ct. App.), writ refused, 252 La. 883, 214 So. 2d 550 (1968). 

113. 195 So. 2d 674 (La. Ct. App.), writ refused, 250 La. 644, 197 So. 2d 898 (1967). 

114. 399 Mass. 606, 611-12, 506 N.E.2d 123, 126 (1987). 

115. 815 F.2d 1122, 1124 (7th Cir. 1987). 

116. 117 Misc. 2d 665, 457 N.Y.S.2d 670 (N.Y. Sup. Ct. 1982). 

117. Molina v. United States Fire Ins. Co., 574 F.2d 1176, 1178 (4th Cir. 1978); Steve 
D. Thompson Trucking, Inc. v. Twin City Fire Ins. Co., 832 F.2d 309, 310-11 (5th Cir. 
1987); United States Fire Ins. Co. v. Coleman, 754 S.W.2d 941, 944-45 (Mo. Ct. App. 
1988); United States Fire Ins. Co., Inc. v. Capital Ford Truck Sales, 257 Ga. 77, 84, 355 
S.E.2d 428, 433 (1987). 

118. Morbark Indus., Inc. v. Western Employers Ins. Co., 170 Mich. App. 603, 617- 
18, 429 N.W.2d 213, 220 (1988); Werner Indus., v. First State Ins. Co., 112 N.J. 30, 36- 
37, 548 A.2d 188, 191 (1988). 





144 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 17, No. 2 


reinsurer, even when the ceding company is insolvent.'’® Direct action 
by the insured against the reinsurer is allowed only if the reinsurance 
contract sanctions direct action or if the reinsurer has contracted to 
accede to the place of the reinsured. Such a provision is often called 
a “‘cut-through.”’ 


F. Explanation of Duties Owed by and to Other Parties 


1. Duty of Insured to Excess Insurer 


The primary duty of an insured to its excess insurer is to provide 
notice in accordance with the policy.’”° Jurisdictions differ on when a 
breach of this duty negates coverage. In Sisters of Divine Providence 
v. Interstate Fire & Casualty Co.,'2* the court ruled that notice to the 
excess carrier three years after the claimant brought suit and only one 
month before trial breached the duty of notice and negated coverage. 
Yet in another case in which the insured did not receive notice that 
an action would reach the excess policy until the injured received the 
final judgment, notice after the judgment did not negate excess cover- 
age. 122 


2. Duty of Good Faith by Insured to Excess Insurer 


Although several courts have recognized a duty of good faith on the 
part of the insured toward the excess carrier, excess carriers have 
usually been unsuccessful in using that duty to alter the behavior of 
the insured. In Kelley Co. v. Central National Insurance Co. of Omaha,'”* 
the court recognized the insured’s duty of good faith to the excess 
insurers, but found that this duty did not prevent the insured from 
making a by-pass agreement with the plaintiff and primary insurer.’ 


3. Duty of Good Faith of Primary Insurer to Excess Insurer 


The duty of the primary insurer to the excess insurer derives primarily 
from the primary’s control of the defense of the lawsuit. If the primary 
insurer acts in bad faith or negligently in failing to settle a suit, and 
the final verdict pierces the excess coverage as a result, the excess 
insurer might have an action against the primary insurer. Most (but 
not all) courts have declined to recognize a direct duty on the part of 
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a primary carrier to an excess carrier because of the lack of a fiduciary 
or contractual relationship.’*> Most courts hold that a primary insurer 
owes a duty to the excess insurer under the doctrine of equitable 
subrogation, whereby the excess carrier stands in the shoes of the 
insured and may assert the insured’s rights against the primary car- 
rier. 176 


4. Duty of Defense Counsel to Excess Insurer 


Courts have declined to find a duty of good faith on the part of 
defense counsel toward the excess insurer. In Valentine v. Liberty 
Mutual Insurance Co.,'”’ the court declined to find a direct duty on the 
part of defense counsel toward the excess insurer. In American Em- 
ployers’ Ins. Co. v. Medical Protective Co.,'7* the court declared that 
no such duty arises through the excess insurer’s equitable subrogation 
to the insured’s rights. The court found that any such duty would 
violate the obligation of loyalty and zealous representation that defense 
counsel owes to its client, the insured.’2® An attorney provided by an 
insurance company to represent an insured owes the insured the same 
allegiance as if retained and paid personally by the insured.**° Such 
rules are contained in the Model Code of Professional Responsibility’ 
and Model Rules of Professional Conduct.'*? This construct leaves little 


room for a duty to the excess carrier. Therefore, the duty of defense 
counsel to the excess carrier does not extend beyond keeping it apprised 
of material transactions. 


5. Duty of Excess Insurer to Insured 


a. Duty to Respond to Notice 


Because an excess insurer usually has no duty to defend or indemnify 
until the excess layer is pierced, an excess insurer is not under the 
same time constraints to respond to notice of a potential claim as the 
primary insurer. Only when massive exposure makes penetration of the 
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excess layer likely must the excess carrier respond quickly to avoid an 
estoppel. 


b. Duty to Defend 


The excess insurer generally need not provide the insured with 
defense counsel unless it has contractually assumed that obligation. 
When a judgment goes into the excess layer, some courts still find the 
primary insurer responsible for all defense costs.’** Yet some jurisdic- 
tions find a duty to defend on the part of the excess insurer notwith- 
standing the lack of contractual obligation. In American Fidelity 
Insurance Co. v. Employers Mutual Casualty Co.,'** the court found 
that when the claims exceed the limits of the primary policy, the excess 
insurer is liable for defense costs in proportion to its liability. In Aetna 
Casualty & Surety Co. v. Certain Underwriters at Lloyd’s of London,'**® 
the court found that when claims exceed the primary-coverage limits 
and the primary insurer continues to defend, it may seek reimbursement 
from the excess carrier. Although jurisdictions differ on the issue, 
generally the excess carrier has no defense obligation if the claims do 
not reach its level of coverage. Moreover, the excess carrier usually is 
not liable for defense costs if the claims reach its coverage, but the 
ultimate verdict does not. Verdicts that reach into the excess layer, 
however, may require the excess and the primary insurers to share 
defense costs. 


c. Duty to Indemnify 


An excess policy usually covers loss above the primary coverage and 
below its ultimate policy limits.*** In an umbrella policy, however, the 
excess insurer’s duty to indemnify could be greater. 


d. Duty When Primary Coverage Not Purchased 


Most excess policies contain maintenance clauses requiring that the 
primary insurance listed in the policy remain in effect for the length 
of the excess coverage. Failure to abide by that clause can negate excess 
coverage. **” 


CONCLUSION 


There are no easy answers to many of the problems discussed in this 
Article. Many problems can be avoided, however, by negotiation prior 
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136. United States Fire Ins. Co. v. Charter Fin. Group, Inc., 851 F.2d 957, 961 (7th 
Cir. 1988). ; 

137. Whitehead v. Fleet Towing Co., 110 Ill. App. 3d 759, 765, 442 N.E.2d 1362, 
1367 (1982); Wright v. Newman, 767 F.2d 460, 464 (8th Cir. 1985). 
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to the inception of the policy. Moreover, a basic understanding of an 
insured’s rights and duties helps avoid unpleasant surprises. 
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This article, the fourth’ in a series of Annual Reviews of the work 
of the courts relating to higher education, covers cases decided during 





1. See Dutile, Higher Education and the Courts: 1988 in Review, 16 J.C.U.L. 201 
(1989); Dutile, The Law of Higher Education and the Courts: 1987, 15 J.C.U.L. 87 (1988); 
and Dutile, The Law of Higher Education and the Courts: 1986, 14 J.C.U.L. 303 (1987). 
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1989. The criteria governing the selection of a case for treatment in the 
Review and the length of that treatment include how directly the case’s 
subject matter relates to the primary mission of institutions of higher 
education; the authority of the court deciding the case; and the legal 
basis for the decision. Accordingly, among the strongest candidates for 
inclusion would be a United States Supreme Court opinion addressing 
the validity, under the United States Constitution, of a governmental 
restriction on the curriculum of a college. Nonetheless, cases emanating 
from an inferior court, addressing a statutory question, dealing with 
non-curricular matters, or involving a lower level of education might, 
of course, be relevant, even crucial, to the law of higher education. 

To be sure, some cases are included not merely on the basis of their 
likely impact on the academy, but because of their engaging facts or 
their topicality. Predictably, the cases covered in this piece reflect the 
great dynamism and ferment of the law of higher education, a dynamism 
and ferment that show no signs of abating. 

The article is organized with a view to providing the easiest access 
to the reader. Of course, many of the cases could appear under several 
headings—a suit by a student against a university alleging sex discrim- 
ination in athletics, for example, defies perfect classification. Nonethe- 
less, cases were placed in their most natural habitat. Often a case is 
mentioned under more than one heading, reflecting the various points 


made in the case or the various emphases to which it is subject. In 
such situations, the case receives its most extended treatment in that 
section of the article most descriptive of the case’s subject matter. Cross- 
references in the footnotes direct the reader to treatment of the case in 
other sections of the article. 


I. THE First AMENDMENT 


A. Free Speech and the Campus? 


During 1989, American courts considered a wide range of free-speech 
claims, including cases addressing commercial speech and harassing 
speech. In Board of Trustees, State University of New York v. Fox,? 
the United States Supreme Court clarified the analytical framework 
developed in Central Hudson Gas & Electric Corp. v. Public Service 
Commission of New York*—a framework used by courts to address the 
lawfulness of restrictions on commercial speech. In Fox, the State 
University of New York (SUNY) adopted a regulation, Resolution 66- 
156, prohibiting private commercial enterprises from operating on SUNY 





2. For a discussion of the free-speech rights of non-union members with regard to 
mandatory service fees, see infra note 632-49 and accompanying text. 

3. 109 S. Ct. 3028 (1989). 

4. 447 U.S. 557, 100 S. Ct. 2343 (1980). 
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property.® The Resolution was tested when students at SUNY’s Cortland 
campus hosted in their dormitory a party at which American Future 
Systems, Inc. (AFS), a company that sells housewares to college stu- 
dents, demonstrated and offered for sale its products.* Campus police 
interrupted the party, and, after refusing to leave the dormitory, a 
representative of the company was arrested for violating the Resolution.’ 
The students sued for declaratory judgment, asserting that, in prohib- 
iting their hosting and attending AFS demonstrations and in preventing 
discussions with other ‘‘commercial invitees’ in student rooms, Reso- 
lution 66-156 violated the first amendment.® 

On appeal, the Second Circuit viewed the challenged application of 
the Resolution as a restriction on commercial speech and accordingly 
applied the test articulated in Central Hudson Gas & Electric Corp. v. 
Public Service Commission of New York: 


At the outset, [courts] must determine whether the expression is 
protected by the First Amendment. For commercial speech to come 
within that provision, it at least must concern lawful activity and 
not be misleading. Next, [courts] ask whether the asserted govern- 
mental interest is substantial. If both inquiries yield positive an- 
swers, [courts] must determine whether the regulation directly 
advances the governmental interest asserted, and whether it is not 
more extensive than is necessary to serve that interest.° 


The Court of Appeals determined that the commercial speech at issue 
in Fox proposed a lawful transaction, was not misleading, and was 
therefore entitled to first-amendment protection.*° The Court of Appeals 
also asserted that the Resolution advanced substantial governmental 
interests: promoting an educational rather than a commercial atmos- 
phere on SUNY’s campuses, preventing commercial exploitation of 
students, and preserving residential tranquility.11 The Court of Appeals 
concluded, however, that whether the Resolution directly advanced the 
state’s asserted interests and whether, if it did, it was the least restrictive 
means to that end, remained unclear.’ 





5. 109 S. Ct. at 3030. 
No authorization will be given to private commercial enterprises to operate on 
State University campuses or in facilities furnished by the University other than 
to provide for food, legal beverages, campus bookstore, vending, linen supply, 
laundry, dry cleaning, banking, barber and beautician services and cultural 
events. 
Id. (quoting State University of New York Resolution 66-156 (1979)). 
6. Id. 
7. Id. 
8. Id. 
9. Id. at 3032 (quoting Central Hudson, 447 U.S. 557, 566, 100 S. Ct. 2343, 2351 
(1980)). 
10. Id. 
11. Id. 
12. Id. at 3031. 
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The Supreme Court granted certiorari to consider whether govern- 
mental restrictions on commercial speech that go beyond the least 
restrictive means to achieve the desired end are therefore invalid.** The 
Court first identified the AFS party as commercial speech because it 
proposed a commercial transaction.‘* The Supreme Court agreed with 
all of the determinations reached by the Court of Appeals except for 
its interpretation of the last element of the Central Hudson analysis." 
According to the Supreme Court, the Court of Appeals in effect found 
that the SUNY Resolution would be ‘‘not more extensive than is 
necessary’’ only if it was the ‘‘least restrictive measure’ that could 
protect the State’s interest.*® 

The Supreme Court conceded that some of its decisions undoubtedly 
contained formulations supporting the position that governmental res- 
trictions on commercial speech must constitute the least restrictive 
means of achieving the governmental interests asserted. Nonetheless, 
those decisions never required that such restrictions be absolutely the 
least severe that will achieve the desired end.’” Rather, the Court’s 
decisions required a reasonable ‘‘fit’? between the legislature’s ends 
and the means chosen to accomplish those ends —‘‘a fit that is not 
necessarily the single best disposition but one whose scope is ‘in 
proportion to the interest served,’ ... a means narrowly tailored to 
achieve the desired objective.’’*® The governmental decisionmakers must 





13. Id. at 3030. 

14. Id. at 3031-32. The Court also determined that the party touched on other subjects, 
such as how to be financially responsible and how to run an efficient home—subjects 
that fall under the rubric of pure speech. The Court held that this did not render the 
entire speech noncommercial; the Court found nothing whatever ‘‘inextricable’’ about 
the noncommercial aspects of these presentations. Id. at 3031. According to the Court, 
‘“‘No law of man or of nature makes it impossible to sell housewares without teaching 
home economics, or to teach home economics without selling housewares.’’ Id. The 
Court declined to address the students’ contention that the Resolution, since it also 
prohibited fully protected noncommercial speech, was unconstitutionally overbroad. The 
Court held that a challenge of the regulation as applied should be considered before an 
overbreadth claim, and, since the courts below failed to consider the ‘‘as applied”’ issue, 
the Supreme Court remanded the case for further consideration. Id. at 3035-38. 

In Board of Governors of the University of North Carolina v. Helpingstine, 714 F. 
Supp. 167 (M.D.N.C. 1989), in which the University of North Carolina sued sellers of 
merchandise bearing the University’s name and symbols, the federal district court rejected 
an argument that use of the name and symbols was constitutionally-protected noncom- 
mercial speech. The court found that placing logos on shirts amounted to nothing more 
than commercial activity. Id. at 177. 

15. 109 S. Ct. at 3032. 

16. Id. 

17. Id. at 3032-33. 

18. Id. at 3035 (quoting Posadas de Puerto Rico Assocs. v. Tourism Co. of Puerto 
Rico, 478 U.S. 328, 341, 106 S. Ct. 2968, 2977 (1986)). 

See Ward v. Rock Against Racism, 109 S. Ct. 2746 (1989), which centered upon the 
validity of noise guidelines established by the city of New York for use at its amphitheater 
in Central Park. Id. at 2750. The Court held that the City’s regulations were narrowly 
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judge what manner of regulation may be employed.’® The Court re- 
manded the case to determine under this new analysis the validity of 
the SUNY restrictions.”° 

Because of the current interest in controlling racial and sexual ha- 
rassment on campus, Doe v. University of Michigan” garnered signif- 
icant attention. In Doe, a psychology graduate student at the University 
of Michigan challenged the constitutionality of the University’s policy 
on discrimination and discriminatory harassment. The Board of Regents 
designed the policy to stem a rising tide of racial harassment and 
intolerance on the campus.” ‘‘The [policy] prohibited individuals, 
under penalty of sanctions, from ‘stigmatizing or victimizing’ indivi- 
duals or groups on the basis of race, ethnicity, origin, ancestry, age, 
marital status, handicap or Vietnam-era veteran status.’’”° 

The graduate student alleged that the policy was overbroad and 
impermissibly vague and, therefore, violated his first-amendment right 
to free speech.”* The student claimed that certain controversial theories 
that he was exploring might be perceived as sexist or racist by some 
students and therefore subject to sanctions under the policy.** According 
to the student, the policy impermissibly chilled his right to discuss his 
theories freely and openly.”® 





tailored to serve a significant governmental interest (providing quality sound without 
disrupting neighboring tranquility), and that the constitutional requirement of narrow 
tailoring is satisfied ‘‘‘so long as the . . . regulation promotes a substantial governmental 
interest that would be achieved less effectively absent the regulation.’’’ Id. at 2758 
(quoting U.S. v. Albertini, 472 U.S. 675, 689, 105 S. Ct. 2897, 2906 (1985)). This 
standard, the Court stated, allows the government to place reasonable restrictions on 
protected speech as long as the means chosen are not substantially broader than necessary 
to achieve the government’s interest. The Court noted, however, that a ‘‘regulation will 
not be invalid simply because a court concludes that the government’s interest could be 
served by some less-speech-restrictive alternative.’’ The Court found the guidelines valid. 
Id. at 2760. 

19. Id. 

20. Id. at 3038. 

21. 721 F. Supp. 852 (E.D. Mich. 1989). 

22. Id. at 853. 

23. Id. 

24. Id. at 858. The federal district court held that the student had standing to challenge 
the constitutionality of the policy. The court found that the policy had been so indis- 
criminately and broadly applied that the student’s fears of prosecution were entirely 
reasonable. Id. at 858-61. 

25. Id. at 858. The student stated: 

An appropriate topic for discussion in the discussion groups [for Psychology 
430, Comparative Animal Behavior] is sexual differences between male and 
female mammals, including humans. [One] . . . hypothesis regarding sex dif- 
ferences in mental abilities is that men as a group do better than women in 
some spatially related mental tasks partly because of a biological difference. 
This may partly explain, for example, why many more men than women chose 
to enter the engineering profession. 
Id. at 860. The student feared that he might violate the policy in engaging in the above 
discussion because certain students and teachers regarded such theories as ‘‘sexist’’. Id. 
26. Id. at 858. 
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The federal district court stated that a ‘‘law regulating speech will 
be deemed overbroad if it sweeps within its ambit a substantial amount 
of protected speech along with that which it may legitimately regu- 
late.’’?”? The court also stated that ‘‘[t]he Supreme Court has consistently 
held that statutes punishing speech or conduct solely on the grounds 
that they are unseemly or offensive are unconstitutionally overbroad.’’?* 
According to the court, the manner in which various complaints had 
been handled demonstrated that the University considered even serious 
comments made in the context of classroom discussions actionable 
under the policy.2? The court found that University administrators 
persuaded students who violated the policy in the context of classroom 
discussions to accept ‘‘voluntary’’ sanctions, such as writing a public 
letter of apology, without any consideration by University administra- 
tors of whether the sanctioned comment was constitutionally pro- 
tected.*° The court found that the policy, as enforced, reached protected 
speech.** Accordingly, the court held the policy unconstitutionally 
overbroad on its face, as well as in its application.*? 

With regard to vagueness, the court stated that ‘‘[a] statute is uncon- 
stitutionally vague when ‘men of common intelligence must necessarily 
guess at its meaning.’’’** Under the plain language of the policy, ‘‘it 
was simply impossible to discern any limitation on its scope or any 
conceptual distinction between protected and unprotected conduct.’’* 


The court could not distinguish between merely offensive speech, 
protected under the first amendment, and speech that ‘‘stigmatizes’’ or 
“‘victimizes’’ on the basis of the specified factors.*° The court found 
that ‘‘[s]tudents of common understanding were necessarily forced to 
guess at whether a comment about a controversial issue would later be 
found to be sanctionable under the [p]Jolicy.’’** Accordingly, the court 
found the policy unconstitutionally vague.*’ 





27. Id. at 864 (citing Houston v. Hill, 482 U.S. 451, 458-60, 107 S. Ct. 2502, 2507- 
08 (1985); Kolender v. Lawson, 461 U.S. 352, 359 n.8, 103 S. Ct. 1855, 1859 n.8 (1983); 
Broadrick v. Oklahoma, 413 U.S. 601, 612, 93 S. Ct. 2908, 2915 (1973); Gooding v. 
Wilson, 405 U.S. 518, 521-22, 92 S. Ct. 1103, 1105-06 (1972)). 

28. Id. (citing Texas v. Johnson, 109 S. Ct. 2533, 2544-45 (1989); Hustler Magazine 
v. Falwell, 485 U.S. 46, 55-56, 108 S. Ct. 876, 882 (1988); City Council v. Taxpayers 
for Vincent, 466 U.S. 789, 804, 104 S. Ct. 2118, 2128 (1984); FCC v. Pacifica Found., 
438 U.S. 726, 745-46, 98 S. Ct. 3026, 3038-39 (1978); Collin v. Smith, 578 F.2d 1197, 
1205-07 (7th Cir.), cert. denied, 439 U.S. 916, 99 S. Ct. 291 (1978)). 

29. Id. at 865-66. 

30. Id. at 866. 

31. 

32. Id. 
33. Id. (quoting Broadrick v. Oklahoma, 413 U.S. at 601, 607, 93 S. Ct. 2908, 2913 
(1973). 

34. Id. at 867. 

35. 

36. Id. 
37. Id. For more on this topic, see Hodulik, Prohibiting Discriminatory Harassment 





156 JOURNAL OF COLLEGE AND UNIVERSITY LAW (Vol. 17, No. 2 


On a related point, the Supreme Court of Ohio considered whether 
the Constitution shelters ethnic slurs. In Omlor v. Cleveland State 
University,** a former instructor argued that he was discharged, in 
violation of his constitutional right of free speech, for making a dis- 
paraging ethnic slur. The court found, however, that he was denied 
tenure due to his weak scholarly research and publication. The court 





by Regulating Student Speech: A Balancing of First-Amendment and University Interests, 
16 J.C.U.L. 573 (1990); Note, Student Discriminatory Harassment, 16 J.C.U.L. 311 (1989). 

Free-speech rights at lower levels of the educational process also occupied significant 
judicial attention. In Searcey v. Harris, 888 F.2d 1314 (11th Cir. 1989), the Atlanta Peace 
Alliance (APA) challenged on first-amendment grounds the policy of an Atlanta school 
board restricting APA’s access to ‘‘Career Day.’’ The policy required that each participant 
have direct knowledge about, as well as a present affiliation with, the career discussed. 
The participants were not to criticize the career opportunities discussed by other parti- 
cipants. The Eleventh Circuit found that requiring a speaker to have direct knowledge 
of the career discussed reflected an appropriate content restriction. Id. at 1321-22. 
Nonetheless, the court found unreasonable the requirement of a current affiliation, even 
though ‘‘Career Day’’ was designated a nonpublic forum. Although the school board 
could not prohibit providing accurate information about the disadvantages of certain 
professions, it could prohibit criticizing careers because of their nature or purpose. Id. 
at 1321. 

In Bacon v. Bradley-Bourbonnais High School Dist. No. 307, 707 F. Supp. 1005 (C.D. 
Ill. 1989), Donald Bacon alleged that Bradley-Bourbonnais High School District No. 307, 
acting under color of state law, deprived him of his rights when it prohibited him from 
distributing Gideon Bibles on the public sidewalk in front of the high school. The court 
held that, for first-amendment purposes, the school-owned sidewalk was a public forum 
because of its unrestricted use by pedestrians. Id. at 1008. Since the school district’s 
actions were not necessary to insure student safety, the court found a violation of Bacon’s 
first-amendment rights. Id. at 1008-09. The same federal district court held, in Nelson 
v. Moline School Dist. No. 40, 725 F. Supp. 965 (C.D. Ill. 1989), that a school policy 
permitting students to distribute nonschool material to the student body, provided that 
the materials were first approved by the principal, constituted a reasonable restriction 
on time, place and manner and therefore did not violate the first amendment. 

In Romano v. Harrington, 725 F. Supp. 687 (E.D.N.Y. 1989), Michael Romano was 
dismissed from his position as faculty advisor to the student newspaper after the 
newspaper published a student-written editorial opposing the then-proposed federal 
holiday honoring Martin Luther King, Jr. Romano brought a civil-rights action against 
the school, alleging that the school board and principal violated the first and fourteenth 
amendments. 

The defendants filed a motion for summary judgment. They claimed that the paper 
was a school-sponsored part of the curriculum and that preventing publication of the 
article ‘‘was reasonably related to their legitimate pedagogical goal [of] minimizing 
tensions within an integrated student body that had experienced occasional racial out- 
breaks.’’ Id. at 688. The court, noting that educators ‘‘may exercise greater control over 
what students write for class than what they voluntarily submit to an extra-curricular, 
albeit school funded, publication,’’ id. at 690, nonetheless denied the defendants’ motion 
since facts material to the first-amendment claim remained in dispute. Id. Cf. Epstein v. 
Board of Trustees of Dowling College, 543 N.Y.S.2d 691 (A.D. 2 Dept. 1989) (libel action 
alleging that student-managed newspaper defamed professor when it published two letters 
critical of professor’s teaching methods and lack of organization properly dismissed; 
allegedly defamatory statements constituted assertions of constitutionally-protected opi- 
nions based on disclosed facts). 

38. 45 Ohio St.3d 187, 543 N.E.2d 1238 (1989). 
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suggested that even if CSU denied Omlor tenure on the basis of his 
ethnic slur, such a decision would have been an exercise of authorized 
discretion.*® The court stated that the instructor could not ‘‘claim the 
remark to be constitutionally-protected free speech, as the uttered words 
cannot in any way be construed to be a matter of legitimate public 
concern.’’*° 

Federal Courts of Appeals addressed, in two quite different contexts, 
the free-speech implications of student activities on campus. In the 
first, students at the University of Massachusetts initiated legal action 
in response to the University’s decision to terminate its legal-services 
office.*? The legal-services office, established by the Board of Trustees, 
was authorized to represent students in suits against the University.*? 
In 1986, the Board rescinded this authority and terminated the legal- 
services office, replacing it with a legal-services clinic that was prohib- 
ited from engaging in any litigation and whose primary purpose was 
to give legal advice.** The students alleged that termination of the legal- 
services office was motivated by the office’s success in suits against 
the University, and was intended to reduce students’ ability to bring 
such suits.** The students alleged the termination of the legal-services 
office violated their first-amendment rights to speak and associate freely, 
and to petition the government with grievances.* 

Although the students contended the legal-services office was a 
limited public forum for first-amendment purposes, the Court of Ap- 
peals found forum analysis inapplicable because the legal-services office 
was not even a forum for first-amendment purposes. The court noted 
that fora are channels of communication. The court found two groups 
of people with whom students communicated at the legal-services 
office: (1) persons with whom they had legal disagreements; and (2) 
attorneys provided by the University. With regard to the first group, 
the court found the forum of communication was the court system, and 
the legal-services office merely helped the students gain access to that 
forum. The court found the legal-services office merely represented an 
in-kind subsidy of speech, granted by the University to students who 
used the court system, and not a forum itself.* 

With regard to the second group—attorneys provided by the Univer- 
sity—the court found that the students sought the services of govern- 
mental employees acting in their official capacities, and therefore the 





39. Id. at 191, 543 N.E.2d at 1242. 

40. Id. (citing Pickering v. Board of Educ., 391 U.S. 563, 88 S. Ct. 1731 (1968); 
Givhan v. Western Line Consol. School Dist., 439 U.S. 410, 99 S. Ct. 693 (1979)). 

41. Student Gov’t Ass’n v. Board of Trustees of Univ. of Mass., 868 F.2d 473 (1st 
Cir. 1989). 

42. Id. at 474. 

43. Id. at 475. 

44. Id. 

45. . at 474. 

46. Id. at 476. 
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legal-services office constituted a channel for this communication.*’ 
According to the court, forum analysis was developed to monitor 
government regulation of access to publicly-owned real property for 
purposes of speech.** Such analysis centers on the government’s role 
as regulator in the marketplace of ideas. The court refused to apply the 
forum doctrine’s regulatory tradition of ‘‘‘absolute neutrality’’’ to a 
situation in which a university participates in the marketplace of ideas 
through subsidies rather than through regulations.*° 

Accordingly, the court found the case governed by the Supreme 
Court’s subsidy cases.°° These cases provide that, although the govern- 
ment may not create obstacles to the exercise of constitutionally-pro- 
tected speech, it need not remove obstacles not of its own creation.®™ 
‘Consequently, the state does not violate an individual’s First Amend- 
ment rights if it refuses to subsidize those activities of that individual 
protected by the First Amendment.’’*? Of course, the state may not 
deny individuals any independent benefit on account of their decision 
to exercise first-amerndment rights. The court found that the withdrawal 
of the legal-services office did not penalize any student for engaging 
in litigation. All students, even those engaged in litigation against the 
University, could use the legal-services center’s resources, and no 
students were denied independent benefits on account of their litiga- 
tion.** 

The court held that even if the withdrawal of funding resulted solely 
from the number of suits filed against the Univerrity, the withdrawal 
did not violate the first amendment: the withdrawal was nonselective, 
did not penalize students who engaged in litigation, and would not 
suppress future litigation by students. 

In the second student-activities case, Alabama Student Party v. Stu- 
dent Government Association of Alabama,** students brought a first- 
amendment challenge against the University’s Student Government 
Association (SGA). The students alleged their first-amendment rights 
were abridged by SGA regulations that (1) allowed the distribution of 
campaign literature only during the three days preceding the election 





47. Id. at 477. 

48. Id. 

49. Id. (quoting Advocates for the Arts v. Thompson, 532 F.2d 792, 796 (1st Cir.), 
cert. denied, 429 U.S. 894, 97 S. Ct. 254 (1976)). 

50. Id. (citing Lyng v. Int’l Union, 485 U.S. 360, 108 S. Ct. 1184 (1988); FCC v. 
League of Women Voters, 468 U.S. 364, 104 S. Ct. 3106 (1984); Regan v. Taxation with 
Representation, 461 U.S. 540, 103 S. Ct. 1997 (1983); Harris v. McRae, 448 U.S. 297, 
97 S. Ct. 2376 (1980); Maher v. Roe, 432 U.S. 464, 97 S. Ct. 2376 (1977); Cammarano 
v. United States, 358 U.S 498, 79 S. Ct. 524 (1959)). 

51. Id. at 479. 

52. Id. 

53. Id. 

54. Id. at 482. 

55. 867 F.2d 1344 (11th Cir. 1989). 
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and only at residences or outside campus buildings, and (2) limited 
open fora or debates to the week of the election.* 

According to the Eleventh Circuit, courts have afforded great defer- 
ence to the right of institutions of higher education reasonably to 
regulate educationally-related activities.°” ‘‘This deference . . . has re- 
sulted in the recognition of a ‘university’s right to exclude even first- 
amendment activities that violate reasonable campus rules or substan- 
tially interfere with the opportunity of other students to obtain an 
education.’’’>* The court noted that the first-amendment rights of stu- 
dents are not coextensive with the rights of adults in other settings,® 
and that educational institutions could reasonably regulate the speech 
of students ‘‘so long as [the regulation is] reasonably related to legiti- 
mate pedagogical concerns.’’© 

In the court’s view, a student government organization’s essential 
purpose is to support the educational mission of the University.“ The 
court found that the University viewed the SGA as a laboratory affording 
students the opportunity to learn how to work within the democratic 
process.® Because of this, the student government and its campaigns 
constituted a limited forum reserved for educating students.* The court 
held that the University was entitled to place reasonable restrictions on 
this learning experience, and agreed with the district court’s conclusion 
that the regulations adopted by the University through the SGA were 


designed to minimize the disruptive effects of campus electioneering.™ 





. Id. at 1345. 
. Id. 
. Id. (quoting Widmar v. Vincent, 454 U.S. 263, 277, 102 S. Ct. 269, 278 (1981)). 

59. Id. at 1346 (citing Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. 
Ct. 562 (1988) (first amendment was not violated when school officials withdrew two 
stories about divorce and teenage pregnancy from the school newspaper); Bethel School 
Dist. No. 403 v. Fraser, 478 U.S. 675, 106 S. Ct. 3159 (1986) (first amendment did not 
prohibit punishing a student who used vulgar and lewd speech in a high-school as- 
sembly)). 

60. 867 F.2d at 1346 (quoting Hazelwood, 484 U.S. at 273, 108 S. Ct. at 571; see 
Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 89 S. Ct. 733 (1969) 
(upholding the rights of three students to wear black armbands in protest of the Vietnam 
war as long as protest did not threaten a material and substantial interference with 
schoolwork or discipline)). 

61. 867 F.2d at 1345. 

62. Id. at 1347. 

63. Id. 

64. Id. Cf. Poling v. Murphy, 872 F.2d 757 (6th Cir. 1989), cert. denied, 110 S. Ct. 
723 (1990). In Poling, the parents of a student, disqualified from a school election for 
making rude remarks about an assistant principal at a school-sponsored assembly, brought 
an action in the student’s name against the school’s administrators, alleging violations 
of their child’s rights under the first amendment. Id. at 758-61. The Sixth Circuit observed 
that ‘‘‘educators do not offend the First Amendment by exercising editorial control over 
the style and content of student speech in school-sponsored expressive activities so long 
as their actions are reasonably related to legitimate pedagogical concerns.’’’ Id. at 762 
(quoting Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 273, 108 S. Ct. 562, 571 
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A relatively unusual case raised issues of academic freedom relating 
to the teaching function. In Parate v. Isibor,** Natthu Parate, a former 
tenure-track associate professor of civil engineering at Tennessee State 
University (TSU), sued, among others, Edward Isibor, the Dean of the 
School of Engineering and Technology, as well as TSU, for violating 
his first-amendment rights when the University did not renew his 
teaching contract. 

Parate’s claims concerned two principal incidents. The first involved 
a conflict between Parate and Isibor over a student grade. Isibor re- 
quested that Parate change the student’s grade. When Parate refused, 
Isibor insulted and berated him.® Finally, Parate altered the student’s 
grade after Isibor threatened Parate with a poor performance evaluation 
if he refused.*” 

The second incident involved the removal of Parate as instructor of 
a graduate engineering class. Isibor attended one of Parate’s lectures 
and repeatedly interrupted and embarrassed him in front of his students. 
At the end of the class, Isibor severely criticized Parate’s teaching in 
front of his students. Isibor informed Parate that he would no longer 
teach the course since some of his students knew more about the subject 
than he did. After this incident, Parate was continually evaluated by 
University officials and subsequently informed that his contract would 
not be renewed. 

The court noted that a university may discontinue a nontenured 
professor for any or no reason; the professor has no recourse unless 
the discontinuance abridges the exercise of a constitutionally-protected 
right. The court determined that the assignment of a letter grade is a 
form of symbolic speech entitled to some first-amendment protection. 
According to the court, a university professor must remain free to 
exercise independent judgment in the evaluation of students and the 
assignment of grades, and an individual professor may not be compelled 
by university officials to alter a previously-assigned grade. By forcing 
Parate to change the student’s grade, Isibor and the University, in 
violation of Parate’s first-amendment rights, compelled speech and 
precluded Parate from communicating his personal evaluation of the 
student. The court noted that if University administrators had them- 





(1988)). The court found that the school’s interest in maintaining civility at a school- 
sponsored event was reasonably related to a legitimate pedagogical concern, and therefore 
the school administrators’ actions did not violate the student’s first-amendment rights. 
Id. at 758, 762. 

65. 868 F.2d 821 (6th Cir. 1989). 

66. Id. at 824. Isibor told Parate he did not know how to teach, asked him where he 
got his degree, and stated it would be difficult to renew Parate’s contract at TSU. Id. 

67. Id. 

68. Id. at 824-25. 

69. Id. at 827 (citing Perry v. Sindermann, 408 U.S. 593, 92 S. Ct. 2694 (1972); Blair 
v. Board of Regents, 496 F.2d 322 (6th Cir. 1974); Orr v. Trinter, 444 F.2d 128 (6th Cir. 
1971), cert. denied, 408 U.S. 943, 92 S. Ct. 2847 (1972)). 
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selves changed the grade, no first-amendment violation would have 
occurred.”° 

The court was not persuaded that Parate’s first-amendment rights to 
academic freedom were violated when Isibor humiliated him in front 
of his students. According to the court, university administrators are 
free to observe, review or evaluate a nontenured professor’s competence. 
The court acknowledged the unprofessional nature of Isibor’s evaluation 
of Parate, but refused to find that Isibor’s actions violated Parate’s first- 
amendment rights.” 

The Eleventh Circuit considered first-amendment rights in connection 
with the operation of a community-college radio station. In Schneider 
v. Indian River Community College Foundation,”? Brian Schneider and 
Thomas Cosgrove, former station manager and program director, re- 
spectively, of station WQCS, a radio station licensed to the Board of 
Trustees of Indian River Community College, sued Indian River Com- 
munity College and its Board of Trustees.”* Schneider and Cosgrove 
alleged that the defendants infringed their first-amendment rights by 
interfering with their coverage of the news and illegally dismissed them 
in retaliation for the exercise of their first-amendment right to speech.” 

The heart of the first-amendment claims related to the attempted 
censorship of various allegedly newsworthy events by the President of 
the College, Herman Heise. One event related to a public controversy 
concerning the real estate development of a local island, and another 
to local elections. Despite Heise’s admonitions, WQCS aired news 
stories about these events. Heise subsequently warned Schneider that 
he would be fired if he did not discontinue communicating with a 
certain local politician.” 

Some time later, the wages of all the radio station’s employees were 
frozen, and this itself became a matter of public concern. Cosgrove 
discussed the freeze and Heise’s control over the station’s programming 
with a reporter from a local newspaper, which reported the discussion. 
Heise then called a meeting of the station’s staff, at which he discussed 
the staff members’ talking to the press; Cosgrove assumed from this 
meeting that if he again spoke with the press he would be fired. Shortly 
thereafter both Schneider and Cosgrove were terminated.’® 

First, the Eleventh Circuit Court of Appeals considered the claim that 
the defendants’ control over the news programming curtailed the plain- 





. Id. at 827-29. 

. Id. at 830-31. 

. 875 F.2d 1537 (11th Cir. 1989). 

. Id. at 1539. 

. Id. at 1540. Plaintiffs also alleged violations of the right to free association under 
the first amendment, id., and of due process. The court held that the plaintiffs did not 
have a property interest in continued employment at the station, and they were therefore 
not entitled to due process of law with respect to the procedures surrounding their 
termination. Id. at 1544-45. 

75. Id. at 1539-40. 
76. Id. 





162 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 17, No. 2 


tiffs’ first-amendment rights. The court noted that the licensee, the 
Board of Trustees, was a public institution, and that the Supreme Court 
had not yet decided the extent of a public licensee’s right to exercise 
editorial discretion over its programming.’”’ This case, therefore, was 
governed by Muir v. Alabama Educational Television Commission,” 
in which the former Fifth Circuit held that the degree of control depends 
on the mission of the communicative activity being controlled.”” When 
the activity is not designed to function as a pure marketplace of ideas, 
‘the state may regulate content in order to prevent hampering the 
primary function of the activity. Judicial intervention is not appropriate 
absent the public licensee’s ‘follow[ing] policies or practices that trans- 
gress constitutional rights.’’’®° The Eleventh Circuit found that nothing 
in the Constitution gave Schneider and Cosgrove the right to use for 
their own expression defendants’ equipment and license.* 

The court went on to note that even if the plaintiffs had first- 
amendment rights in the operation of the station, they would not have 
been violated under Muir. According to the court, the incidents com- 
plained of were insufficient to show any policy or practice on the part 
of the defendants that transgressed those rights. The limited attempts 
at censorship by Heise were not manifestations of a single broad policy 
designed to transgress the plaintiffs’ constitutional rights.* 

Next, the court considered whether, with regard to protected activity, 
it was unconstitutional for the defendants to fire Schneider and Cos- 
grove. According to the court, judicial scrutiny of a claim of retaliation 
against a public employee who asserts that the activity was protected 
by the first amendment involves three steps: (1) the public employee 
must show that the speech addresses a matter of public concern; (2) 
the public employee must show that the speech was a ‘‘substantial’’ 
factor in the employment decision,® and (3) if both of the above are 
met, the court engages in a test balancing the interest of the public 
employee, as a citizen, in commenting on matters of public concern 
against the interest of the state, as an employer, in promoting the 
efficiency of the public services it performs through its employees.* 





77. Id. (citing Columbia Broadcasting Sys. v. Democratic Nat’] Comm., 412 U.S. 94, 
93 S. Ct. 2080 (1973)). 

78. 688 F.2d 1033 (5th Cir. 1982) (en banc), cert. denied, 460 U.S. 1023, 103 S. Ct. 
1274 (1983). 

79. 875 F.2d at 1541. 

80. Id. (quoting Muir, 688 F.2d at 1050) (emphasis in text). 

81. Id. 

82. Id. at 1541-42. 

83. If these burdens are met, the public employer may still prevail by showing it 
would have reached the same decision even absent the protected conduct. See Jacobs v. 
Meister, 775 P.2d 254 (N.M. App. 1989) (citing Mt. Healthy School Dist. Bd. of Educ. 
v. Doyle, 429 U.S. 274, 97 S. Ct. 568 (1977)). See also Hullman v. Board of Trustees of 
Pratt Community College, 725 F. Supp. 1536 (D. Kan. 1989), reconsidered in part, 732 
F. Supp. 91 (D. Kan. 1990). 

84. 875 F.2d at 1542 (citing Connick v. Myers, 461 U.S. 138, 146, 103 S. Ct. 1684, 
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The court found that much of the activity described by Schneider 
and Cosgrove related to matters of public concern.** The court then 
turned to whether the speech was a ‘‘substantial’’ factor in the defen- 
dants’ decision to terminate the plaintiffs. The court held that a genuine 
issue of material fact existed as to this second requirement, precluding 
summary judgment.** The court did not address the third step of the 
analysis, as the application of such balancing tests is better left to the 
discretion of the district court.*®’ 

A claim of a retaliatory discharge for the exercise of free-speech rights 
also underlay Seibert v. University of Oklahoma Health Sciences Cen- 
ter.** Throughout the six months prior to his termination, Seibert, a 
plumber for the University, continually complained about the safety of 
the University’s pipes and boilers.® Seibert’s supervisors investigated 
the complaints and found most of them unwarranted.” Seibert received 
numerous warnings from his supervisors concerning his continual com- 
plaints, but he persisted, complaining not only to his supervisors but 
also to his state senator and others outside his immediate chain of 
authority.” Finally, he was discharged for insubordinate behavior. 

The Tenth Circuit disagreed with Seibert’s contention that his ter- 
mination violated his first-amendment rights.°? Applying the same bal- 





1690 (1983); Maples v. Martin, 858 F.2d 1546, 1552 (11th Cir. 1988); Pickering v. Board 
of Educ., 391 U.S. 563, 588, 88 S. Ct. 1731, 1734 (1968)). 

The same balancing test was applied in Jacobs v. Meister, 775 P.2d 254, 256-67 (N.M. 
App.), cert. denied, 108 N.M. 582, 775 P.2d 1299 (1989), to find that the first-amendment 
rights of a nontenured assistant professor at Eastern New Mexico University were violated 
when the University failed to rehire him following his criticism of the University’s 
administration. The court found that the professor’s statements addressed matters of great 
public concern and, even if his criticism of the University’s administration disrupted 
University activities and affected his professional relationships with his superiors, his 
comments were protected by the first amendment. The court found that the defendants’ 
asserted reasons for not rehiring him (faulty teaching techniques and insufficient progress 
toward a doctorate) were pretextual. Id. at 257-58. 

The Tenth Circuit reached a contrary result in Johnsen v. Independent School Dist. 
No. 3, 891 F.2d 1485 (10th Cir. 1989) (school nurse’s speaking out against the school 
district’s medication policy was not protected by the first amendment despite being a 
matter of public concern, since it was needlessly disruptive and was made outside the 
school district’s grievance procedures). 

85. Id. 

86. Id. at 1543. 

87. Id. at 1544. Compare Rosenberg v. Commonwealth of Pa. Unemployment Com- 
pensation Bd. of Rev., 126 Pa. Commw. 515, 560 A.2d 292 (1989), appeal denied, 575 
A.2d 572 (Pa. 1990), in which the court rejected the argument of a former assistant 
professor that the college’s negative reactions to his exercise of first-amendment rights 
created an intolerable work environment constituting necessitous and compelling cause 
to quit. 560 A.2d at 293-94. 

88. 867 F.2d 591 (10th Cir. 1989). 

89. Id. 

90. Id. at 592. 

. Id. at 592-93, 598. 
. Id. 
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ancing test®* applied in Schneider,* the court determined that even if 
Seibert’s complaints about safety were of public concern, the govern- 
ment’s interests in maintaining an efficient workplace outweighed his 
expression of how jobs should have been done and with what materials. 
Accordingly, the court affirmed the district court’s summary judgment 
for the defendants.* 

Finally, in Shelton v. Trustees of Indiana University, the plaintiff 
alleged that he was not rehired as a dormitory resident assistant because 
he displayed a disabled automatic rifle in his dormitory room, which 
also served as his office. Plaintiff was a Vietnam veteran with strong 
political opinions. University regulations forbade the possession of 
firearms. After various exchanges of warnings from the university and 
protests from Shelton, Shelton was fired. The court concluded that 
firing Shelton because of his views on Vietnam, gun control or any 
other political question would have violated the first amendment.” 
However, ‘‘a public university does not violate the first amendment 
when it takes reasonable steps to maintain an atmosphere conducive to 
learning by designating the time, place, and manner of verbal and 
especially nonverbal expression.’’®* 


B. Religion and the Campus 


In 1987, in Gay Rights Coalition of Georgetown University v. George- 
town University,” the District of Columbia Court of Appeals held, over 
the University’s free-exercise claim, that the Human Rights Act’ of 
the District of Columbia required the University, a Roman Catholic 
institution, to afford to gay-rights groups equal access to facilities and 
services.’ In the wake of this holding, Congress passed the Nation’s 
Capital Religious Liberty and Academic Freedom Act.’ This Act, called 
the ‘‘Armstrong Amendment,’’ conditioned the expenditure of federal 
funds appropriated for the District of Columbia on the City Council’s 
adoption of a particular measure concerning religiously-oriented insti- 





93. Id. (quoting Connick v. Myers, 461 U.S. 138, 142, 146, 103 S. Ct. 1684, 1687, 
1689 (1983)). 

. See supra notes 83-84 and accompanying text. 

. 867 F.2d at 596. 

. 891 F.2d 165 (7th Cir. 1989). 

. Id. at 166-67. 

. Id. at 167. 

. 536 A.2d 1 (D.C. 1987). For more on this case, see Dutile, God and Gays at 
Georgetown: Observations on Gay Rights Coalition of Georgetown Univ. v. Georgetown 
Univ., 15 J.C.U.L. 1 (1988). 

100. D.C. Cope ANN. §§ 1-2501 to 1-2557 (1981). 

101. 536 A.2d at 16-17. The District of Columbia Court of Appeals also held, however, 
that the Human Rights Act did not oblige Georgetown to recognize or endorse the gay 
rights groups. Id. 

102. Pub. L. No. 100-462, § 145, 102 Stat. 2269-14 (1988). 
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tutions and their treatment of homosexuals.’ The Council members, 
in Clarke v. United States,’ alleged that the Amendment violated their 
first-amendment right to free speech by compelling them to vote in 
favor of a particular piece of legislation. 

The district court held that the Armstrong Amendment violated the 
Council members’ right to free speech. On appeal, the Court of 
Appeals for the District of Columbia agreed: the Armstrong Amendment 
violated the first amendment because it coerced ‘‘the Council members’ 
votes on a particular piece of legislation, and because none of the 
[governmental] interests asserted to justify the Amendment [was] suf- 
ficient—under any standard of first amendment review.’’*°° The Court 
of Appeals stated that ‘‘[vjoting ... is the ‘individual and collective 
expression of opinion [ ] within the legislative process.’’’?” 

In Babcock v. New Orleans Baptist Theological Seminary,’® Rudolph 
Babcock entered the New Orleans Baptist Theological Seminary in 1985 
to pursue a Master of Divinity degree. After campus police were 
summoned to Babcock’s apartment to break up a violent dispute be- 
tween him and his wife, the executive vice-president of the Seminary 
informed Babcock that he could not continue his studies since he was 
separated from his wife and considering a divorce.’ Babcock filed 
suit, alleging that the due process guaranteed him in the student 
handbook was not followed, and the trial court granted Babcock a 
temporary restraining order, preventing the Seminary from interfering 
with Babcock’s registration for classes.1*° Rather than go to trial, the 
Seminary agreed by consent judgment to allow Babcock to continue his 
studies and not to dismiss him based upon his conduct on or before 
August 19, 1987, the date of the dispute with his wife.’™ 

During the following two years, Babcock completed the requirements 
for graduation. Eleven days prior to commencement exercises, the 





103. The measure states: 
[I}t shall not be an unlawful discriminatory practice in the District of Columbia 
for any educational institution that is affiliated with a religious organization or 
closely associated with the tenets of a religious organization to deny, restrict, 
abridge, or condition— 
(A) the use of any fund, service, facility or benefit; or 
(B) the granting of any endorsement, approval, or recognition, to any person 
or persons that are organized for, or engaged in, promoting, encouraging, or 
condoning any homosexual act, lifestyle, orientation or belief. 
Clarke v. U.S., 886 F.2d 404, 408 (D.C. Cir. 1989). 
104. 886 F.2d 404 (D.C. Cir. 1989). 
105. Id. at 406 (citing Clarke v. United States, 705 F. Supp. 605 (1988)). 
106. Id. 
107. Id. at 411 (quoting Hutchison v. Proxmire, 443 U.S. 111, 133, 99 S. Ct. 2675, 
2697 (1978) (emphasis added by the court)). 
108. 554 So.2d 90 (La. Ct. App. 1989), writ denied, 558 So.2d 607 (La. 1990). 
109. Id. at 91. 
110. Id. 
111. Id. at 93. 
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Seminary’s attorney sent a letter to Babcock’s attorney informing him 
that Babcock would not be allowed to participate in commencement 
exercises. The Seminary based its decision on a provision in its catalog 
allowing the Seminary to prevent from graduating any student who ‘“‘in 
the opinion of the appropriate faculty committee ... proves unfit for 
spiritual, moral, mental, or other reasons either to continue his studies 
or to receive a degree.’’'!? The trial court subsequently issued an 
injunction requiring the Seminary to award Babcock his degree. The 
Seminary appealed, asserting that the first amendment’s requirement 
of separation of church and state barred judicial intervention in the 
dispute.’ 

The court held that it did have subject-matter jurisdiction over the 
case. First, the dispute was not between a church and one of its 
ministers. Although Babcock was a licensed minister, his license came 
from a local church in Wisconsin, one not belonging to the Southern 
Baptist Convention, of which the Seminary was a member. Second, the 
dispute did not concern a purely theological or ecclesiastical matter." 
Resolution of the dispute did not require reference to religious doctrine 
or practice. ‘‘[B]y outlining its divorce/separation policy and by de- 
scribing its due process procedures in the handbook, the Seminary has 
taken the issue of a student’s dismissal out of the arena of a religious 
controversy and into the realm of contract dispute.’’'*® 


In other religion cases of interest to the campus, the Ninth Circuit 
held that allowing a student religious group to meet in a public high- 
school classroom prior to the start of the school day would violate the 
first amendment’s establishment ‘clause;'® the Eleventh Circuit held 





112. Id. 

113. In a separate appeal, the court ruled that the injunction requiring the Seminary 
to allow Babcock to continue his studies also required the Seminary to award him a 
degree. The consent decree contained an implied agreement that Babcock would receive 
his degree if he met the academic requirements. Further, the court found it ‘‘grossly 
unfair and arbitrary to allow a student to be lulled into thinking he would receive a 
degree upon satisfactory completion of his coursework, and then to refuse him the degree 
without sufficient explanation.’’ Id. at 97. 

114. Id. at 94. 

115. Id. at 95. 

116. Garnett v. Renton School Dist. No. 403, 874 F.2d 608, 610 (9th Cir. 1989), cert. 
granted and judgment vacated, 110 S. Ct. 2608 (1990). The court found inapplicable the 
Equal Access Act, 20 U.S.C. § 4071 (1982), because the Act applies only to secondary 
schools that have a limited open forum. 874 F.2d at 613. According to the statute, a 
high school becomes a limited open forum when it ‘‘‘grants an . . . opportunity for one 
or more noncurriculum related student groups to meet on school premises during 
noninstructional time.’’’ Id. (quoting 20 U.S.C § 4071(b) (1982) (emphasis added)). The 
court found that school premises were not open to noncurriculum related student groups. 
Id. at 614, 879 F.2d 1427. 

[In 1990, the United States Supreme Court declared the Equal Access Act constitutional. 
Board of Educ. of Westside Community v. Mergens, 110 S. Ct. 2356 (1990). Shortly 
thereafter, the court granted certiorari in Garnett and, at the same time, vacated the 
Ninth Circuit’s judgment and remanded the case for further consideration in light of 
Mergens. 110 S. Ct. 2608.] 
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that a pre-game religious invocation at a Georgia high-school football 
game violated the establishment clause;'?”? a Colorado federal district 
court found that the establishment clause permits public-school libraries 
to include Bibles and other religiously-oriented books, provided no one 
sect is favored and no preference for religious works in general is 
shown;"* and an Illinois federal district court concluded that allowing 
persons to distribute Bibles on the public sidewalk abutting a public 
high school did not run afoul of the establishment clause unless the 


school district permitted some, but not other, such groups to distribute 
materials.‘ 


II. Tort LIABILITY 


A. Negligence 


During 1989, the courts analyzed numerous tort cases involving 
colleges and universities. In Figueroa v. Evangelical Covenant Church,’ 
an assailant abducted Suzanne Figueroa from the parking lot at Evan- 
gelical Covenant Church, doing business as North Park College. After 
abducting her, Figueroa’s assailant sexually assaulted her and slashed 
her with a knife. Figueroa was on North Park’s property to drop off 


her daughter at the child-care center adjoining the parking lot. Parents 
frequently used the lot for this purpose, and North Park apparently 
approved the practice in a letter to the child-care center. North Park 
employed off-duty Chicago police officers to patrol the campus, and 
prior to the attack only minor incidents had occurred. In her suit 
against North Park, Figueroa alleged that North Park had a duty to 
protect her from criminal attack.’ 

The Court of Appeals for the Seventh Circuit found that Illinois law 
imposes no general duty to protect others from criminal attack.’ 
Exceptions to the general rule arise if the attack is reasonably foreseeable 
and a ‘‘special relationship’ exists between the parties.’* ‘‘Special 
relationships’ include the business invitor-invitee relationship and the 
relationship between one who voluntarily provides protection or care 





117. Jager v. Douglas County School Dist., 862 F.2d 824 (11th Cir.), cert. denied, 109 
S. Ct. 2431 (1989). 

118. Roberts v. Madigan, 702 F. Supp. 1505 (D. Colo. 1989). 

119. Bacon v. Bradley-Bourbonnais High School Dist. No. 307, 707 F. Supp. 1005 
(C.D. Ill. 1989). For more on this case, see note 37, supra. 

120. 879 F.2d 1427 (7th Cir. 1989). 

121. Id. at 1429. 

122. Id. at 1430 (citing Boyd v. Racine Currency Exch., 56 Ill. 2d 95, 97, 306 N.E.2d 
39, 40 (1973); Gill v. Chicago Park Dist., 85 Ill. App. 3d 903, 905, 407 N.E.2d 671, 673 
(1980)). 

123. Id. at 1430-31 (citing, among others, RESTATEMENT (SECOND) OF Torts §§ 314A, 
343, 448, 449 (1965)). 
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for another and the person cared for or protected.’* Figueroa contended 
that North Park breached its duty under both exceptions. 

First, the court addressed the invitor-invitee relationship. One is an 
invitee if ‘‘(1) he enters the premises of another by express or implied 
invitation; (2) his entry is connected with the owner’s business or with 
an activity the owner conducts or permits to be conducted on his land; 
and (3) there is a mutuality of benefit or a benefit to the owner.’’*® 
The court found genuine issues of fact concerning whether North Park 
expressly or impliedly invited parents upon the parking lot, and whether 
the parents’ use of the parking lot was an activity that North Park 
allowed to be conducted on its land.’”* Figueroa still did not qualify 
as an invitee, however, since any benefit received by North Park through 
allowing parents to use its parking lot ‘‘was simply too remote to confer 
invitee status.’’!?” 

Second, the court addressed the voluntary-custodian relationship. 
The court found that North Park voluntarily provided security to all 
persons on its campus. As a result, North Park became subject to 
liability for injuries resulting from reasonably foreseeable criminal acts.'”* 
The exception did not apply to Figueroa because the attack on her was 
not reasonably foreseeable. Figueroa failed to present evidence that a 
similar attack had ever occurred in the parking area or anywhere on 
North Park property.’ Since Figueroa met neither exception, the Court 
of Appeals affirmed the district court’s order granting summary judg- 
ment in favor of North Park.**° 

In Gehling v. St. George’s University School of Medicine, Ltd.,*** the 
administratrix of the estate of a medical-school student brought a 
negligence action against the University, which sponsored a 2.5-mile 
road race in Grenada. Shortly after completing the race in tropical 
weather, the student died of heat stroke.**? The student, seventy-five 
pounds overweight, had a history of high blood pressure and had used 
an amphetamine-like substance prior to the race.’** Although the race 
began and concluded on University property, the University did not 
organize, supervise, or control the event. 





124. Id. at 1430. Other ‘‘special relationships’’ recognized by Illinois courts include 
the carrier-passenger relationship and the innkeeper-guest relationship. Id. 

125. Id. at 1431 (quoting Grimwood v. Tabor Grain Co., 130 Ill. App. 3d 708, 710, 
474 N.E.2d 920, 922 (1985) (quoting in turn Madrazo v. Michaels, 1 Ill. App. 3d 583, 
586, 274 N.E.2d 635, 638 (1971) (emphasis added)). 

126. Id. at 1432-33. 

127. Id. (quoting Grimwood, 130 Ill. App. 3d at 711, 474 N.E.2d at 922). 

128. Id. at 1437 (citing Cunis v. Brennan, 56 Ill. 2d 372, 375-76, 368 N.E.2d 617, 619 
(1974)). 

129. Id. at 1438-39. 

130. Id. at 1439. 

131. 705 F. Supp. 761 (E.D.N.Y.), aff'd mem., 891 F.2d 277 (2d Cir. 1989). 

132. Id. at 765. 

133. Id. at 763-64. 


134. Id. at 763. The race was organized, supervised, and controlled by students at the 
University. 
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The court held that the students who organized and supervised the 
race were responsible for its conduct, and that the University merely 
sponsored the race. The University, as the owner of the land on which 
the race began and ended, had a duty to exercise reasonable care under 
the circumstances to prevent injury to people on its property, but did 
not owe the decedent a duty to control, monitor, or supervise any 
aspect of the road race.'** Accordingly, the court entered judgment for 
the University. 

In Turner v. Rush Medical College,*** a medical student brought a 
negligence action against Rush Medical College and his professor after 
the professor required the student to run one mile in fewer than eight 
minutes as part of an experiment. The student had not exercised since 
high school and was not in the proper physical condition to participate 
in the experiment, which was not a formal degree requirement. Follow- 
ing the run, the student suffered extreme exertional rhabdomyolysis 
and a complete collapse in his body mechanisms, requiring two-and-a- 
half months’ hospitalization.1*’ 

The student argued that the defendants had a duty to inquire into 
his medical condition and have medical personnel present during and 
after the run. The court held that a duty did not exist for two reasons: 
a reas-aably prudent person would not have foreseen the student’s 
injuries, and imposing a duty would violate public policy. Requiring 
schools to provide medical precautions each time a school or teacher 
required physical activity on the part of students would financially 
hamper the efficient operation of schools.’ 

In Brooklyn Law School v. Raybon, Inc.,'*° the Brooklyn Law School 
brought negligence and strict-liability actions against Raybon, Inc., to 
recover for the installation of dangerous asbestos on Law School prop- 
erty.‘*° Although the Law School did not have a common-law parens 
patriae obligation to care for minor schoolchildren or a statutory duty 
to inspect and develop plans for asbestos removal, the New York trial 
court held that, as the owner of a building, the Law School did have 
a ‘‘common law duty to all those who enter, whether they be students, 
employees or visitors, to exercise ‘reasonable care under the circum- 
stances whereby foreseeability shall be a measure of liability.’’’**? The 
court found that the Law School adequately pleaded an indemnity 
claim in alleging that Raybon had wrongfully caused the building to 





135. Id. at 765-66. 

136. 182 Ill. App. 3d 448, 537 N.E.2d 890, appeal denied, 127 Ill.2d 643, 545 N.E.2d 
133 (1989). 

137. Id. at 450, 537 N.E.2d at 891. 

138. Id. at 451-52, 537 N.E.2d at 892. 

139. 143 Misc. 2d 237, 540 N.Y.S.2d 404 (N.Y. Sup. Ct. 1989). For more on this case, 
see infra note 200 and accompanying text. 

140. Id. at 238, 540 N.Y.S.2d at 405-06. 

141. Id. at 241, 540 N.Y.S.2d at 407. 
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become contaminated, presenting an imminent danger to students, staff, 
and others.** 

The court also found that the Law School sufficiently pleaded a claim 
for restitution. Raybon challenged that claim, alleging that the Law 
School, as a private institution, did not meet the Restatement’s require- 
ment that ‘‘the things or services supplied [be] immediately necessary 
to satisfy the requirements of public decency, health or safety.’’*** The 
court found, however, that the Law School was a public building for 
the purpose of meeting the requirement relating to public decency, 
health or safety. 

In other negligence cases of interest, courts held that a student could 
not sue a community college for failing to provide her with an edu- 
cation;**> that a board of education, its employees, and interscholastic 
athletic organizations must exercise only reasonable care to protect 
student-athletes from injuries arising from unassumed, concealed, or 
unreasonably increased risks in sports competitions;*** and that a school 
district could not be held vicariously liable for its employee’s torts, 
but, rather, the plaintiff must establish direct negligence on the part of 
the school district.**” 


B. Other Torts 


In Russell v. Salve Regina College,’** a nursing student filed suit 
against the College, alleging, among other things, intentional infliction 
of emotional distress and invasion of privacy after the College asked 
her to withdraw from its nursing program because she was over- 
weight.’*° The district court directed a verdict in favor of the College 
on both claims. 

The Court of Appeals for the First Circuit found that, to recover for 
intentional infliction of emotional distress under Rhode Island law, the 
plaintiff must show that the alleged conduct was extreme and outra- 
geous. Although the College’s conduct was insensitive and unprofes- 
sional, Russell did not meet the required burden of proof.'*° The court 
also affirmed the district court’s directed verdict on the invasion-of- 





142. Id. 

143. Id. (quoting RESTATEMENT OF RESTITUTION § 115(b) (1937)). 

144. Id. at 241-42, 540 N.Y.S.2d at 407-08. 

145. Chevlin v. Board of Trustees, Los Angeles Community College Dist., 212 Cal. 
App. 3d 382, 260 Cal. Rptr. 628 (1989). 

146. Benitez v. New York City Bd. of Educ., 73 N.Y.2d 650, 541 N.E.2d 29, 543 
N.Y.S.2d 29 (1989). 

147. Kimberly M. v. Los Angeles Unified School Dist., 215 Cal. App. 3d 545, 263 
Cal. Rptr. 612 (1989). 

148. 890 F.2d 484 (ist Cir. 1989), cert. granted in part, 110 S. Ct. 3269 (1990). 

149. The plaintiff also alleged a breach of contract. For a discussion of this aspect of 
the case, see infra notes 184-86 and accompanying text. 

150. Id. at 487. 
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privacy claim, narrowly interpreting a Rhode Island statute’ to require 
a physical invasion.’ 

In Chonich v. Wayne County Community College,*** Milan Chonich 
and Carmen Pascaretti, white males holding administrative positions at 
Wayne County Community College (Wayne), filed suit, charging Juanita 
Ford, the Secretary of Wayne’s Board of Trustees, with libel. The 
charges stemmed from a 1984 budget revision, in which Wayne’s 
President called for cost reductions, necessitating layoffs.*** Several 
days later, Ford wrote a personal letter to the National Association for 
the Advancement of Colored People (NAACP) and several public fig- 
ures. In her letter Ford charged that the alleged budgetary problems 
were a subterfuge to eliminate jobs held by women and minorities and 
that the racist and sexist policies reflected in the budget were attrib- 
utable to Chonich and Pascaretti.*** As a result of Ford’s letter, Wayne 
demoted Chonich and terminated Pascaretti.1* 

At trial, the defendants never established that Chonich and Pascaretti 
were members of the committee that assisted the President in preparing 
the revised budget. The jury returned verdicts for Chonich and Pascar- 
etti and awarded damages totalling $875,000. The district court entered 
judgment against Wayne, but dismissed with regard to Ford on the 
basis that she had a qualified privilege to comment on a matter of 
public concern. Chonich and Pascaretti argued that although the exis- 
tence of a privilege is a question of law, abuse of a privilege is a 
question for the jury.’ 

The Court of Appeals for the Sixth Circuit agreed. Ford did not make 
her statements at a Board meeting, or at any legislative proceeding that 
might entitle her to a qualified privilege. A factual question existed as 
to whether Ford made the defamatory statement in her personal capacity 
or as Secretary of the Board of Trustees acting with or without apparent 
authority. The court, therefore, reversed and remanded. 

The issue of privilege arose as well in Langston v. ACT.’ Terry 
Langston, a promising high-school football player, brought a defamation 
action against the American College Testing program (ACT). The Na- 
tional Collegiate Athletic Association required that one achieve a certain 
minimum score on the ACT test in order to play Division I football. 
Langston took the test, but did not achieve that score. In a second try, 
Langston’s scores improved dramatically, and he accepted a football 
scholarship offered by the University of Alabama. 





. R.I. Gen. Laws § 9-1-28.1(a)(1) (1985). 
. 890 F.2d at 488. 

. 874 F.2d 359 (6th Cir. 1989). 

. Id. at 361. 

. Id. 

. Id. at 362. 

. Id. at 364. 

. Id. 

. 890 F.2d 380 (11th Cir. 1989). 
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ACT audited Langston’s second test due to the significant increase 
in his score.‘ The audit revealed that Langston’s answers strikingly 
resembled those of the student sitting next to him during the test. ACT 
offered Langston three alternatives: (1) substantiate his results, (2) retake 
the test, or (3) have the score cancelled and his examination fee 
refunded. Langston sent in letters supporting his performance, but did 
not provide the information ACT requested. ACT cancelled Langston’s 
scores, after which the University of Alabama declared Langston inel- 
igible for Division I football. The district court granted ACT’s motion 
for summary judgment on Langston’s defamation claim. 

The Court of Appeals for the Eleventh Circuit affirmed. ACT had a 
qualified privilege to disclose information to Langston and his guidance 
counselor. No evidence suggested that ACT abused its privilege by 
disclosing Langston’s situation to others.*™ 

A former faculty member brought charges of tortious interference 
with contractual relations and defamation against the Academic Vice 
President at the University of Alberta in Brainerd v. Governors of the 
University of Alberta.‘* The charges stemmed from Brainerd’s departure 
from the University of Alberta to take a tenured position at the Uni- 
versity of Arizona.*** At issue was the Arizona courts’ personal juris- 
diction over the Academic Vice President of a Canadian university. 

In order to be subject to personal jurisdiction, one must have per- 
formed some act purposefully to avail oneself of the privilege of con- 
ducting activities in the forum state.** The Sixth Circuit held that the 
defendant purposefully availed himself of the privilege of conducting 
activities in Arizona by his conversations with administrators at the 
University of Arizona concerning Brainerd’s departure and was there- 
fore subject to personal jurisdiction in Arizona.’* 

In Collins v. Martinez,’* Dr. Delwood Collins sued various officials 
of the University of Puerto Rico for tortious interference with his 
contractual relationship with the University. In 1982, the University 
hired Collins on a part-time basis as head of its Caribbean Primate 
Research Center (CPRC). The University also offered him a full-time 





160. ACT’s computers automatically flag all scores that improve by six points or more 
within a twenty-month period. Id. at 381. 

161. Id. at 387. 

162. 873 F.2d 1257 (9th Cir. 1989). 

163. Id. at 1258. A dispute concerning the alleged misappropriation of federal grants 
arose between Brainerd and the University of Alberta. In a settlement agreement, Brainerd 
promised to resign from the University if the University provided a specific reference for 
him. After Brainerd obtained his position at the University of Arizona, rumors regarding 
his departure from the University of Alberta reached an associate dean at the University 
of Arizona, who then called the defendant. During the conversation, the defendant 
allegedly told the associate dean that Brainerd had misused federal grant monies. Id. 
This conversation formed the basis of the lawsuit. 

164. Id. (citing Lake v. Lake, 784 F.2d 1392, 1421 (9th Cir. 1987)). 

165. Id. 

166. 709 F. Supp. 311 (D.P.R. 1989), aff’d sub nom. Collins v. Marina-Martinez, 894 
F.2d 474 (ist Cir. 1990). 
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position on the faculty of the School of Medicine. Collins conditioned 
his acceptance of this full-time position upon the University’s promise 
to establish a Department of Comparative Medicine, of which he would 
be chairperson. The then-Chancellor of the Medical Sciences Campus 
agreed to Collins’ conditions and renewed the offer of full-time em- 
ployment, to which Collins never replied. Collins nevertheless began 
work as acting director of the CPRC in 1983, without a full-time 
agreement, and was granted tenure in 1984.1° 

A new Chancellor created a committee to review the creation of the 
Department of Comparative Medicine, and in 1985 the committee or- 
dered Collins to appear. After his appearance before the committee, 
Collins received a letter offering him continued employment as director 
of the CPRC, but making no guarantees regarding the Department of 
Comparative Medicine. Collins neither accepted nor rejected this offer. 
The committee then recommended that the Administrative Board set 
aside its previous grant of tenure. 

The federal district court rejected Collins’ claim that his former 
colleagues had tortiously interfered with his contractual relationship 
with the University because Collins failed to show that a contract 
existed. The evidence clearly indicated that neither side accepted an 
offer, and as a consequence the parties never reached the meeting of 
the minds necessary to create a contract of full-time employment with 
a joint academic and administrative appointment.’ The court held, 
however, that Collins was deprived of tenure without due process of 
law and that the University’s Chancellor was directly responsible for 
this deprivation.’ 

[In 1990, the First Circuit affirmed the district court’s judgment on 
Collins’ due-process claim and held that the University’s Chancellor 
was not entitled to qualified immunity from suit.]*”° 


III. INSTITUTIONAL CONTRACTS 


During 1989, the courts also addressed contractual disputes involving 
colleges and universities. In Volt Information Sciences, Inc. v. Board 





167. Id. at 312-13. 

168. Id. at 319-20. 

See Gautschi v. Maisel, 565 A.2d 1009 (Me. 1989), in which a candidate for tenure at 
Colby College sued Maisel, a faculty member, for slander. Maisel related to the tenure 
committee that a professor who had reviewed plaintiff’s scholarly work and wrote a 
favorable letter to the committee did not really believe that the work was that good. The 
court said that Maisel, as a member of the tenure committee, enjoyed a conditional 
privilege. To prevail, the plaintiff had to prove that Maisel abused his privilege by 
making statements outside the normal channels with malicious intent. The court upheld 
the judgment for Maisel, finding that the plaintiff did not show that Maisel abused his 
privilege by making the statements maliciously, or even that Maisel’s statements were 
false. 

For more on defamation, see Staheli v. Smith, 548 So.2d 1299 (Miss. 1989), discussed 
infra at notes 289-93 and accompanying text. 

169. Collins, 709 F. Supp. at 319. 

170. Collins v. Marina-Martinez, 894 F.2d 474 (1st Cir. 1990). 
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of Trustees of Leland Stanford Junior University,’”! Stanford University 
entered into a construction contract with Volt Information Sciences, 
Inc., in which both parties agreed to arbitrate contract disputes. The 
contract contained a clause providing that California law would govern 
the contract. When a dispute arose, Volt filed a demand for arbitration. 
In response, Stanford filed suit against Volt, alleging fraud and breach 
of contract. Stanford also sought indemnity from two other parties, 
involved in the construction project, with whom it did not have arbi- 
tration agreements. ‘7? 

The trial court denied Volt’s motion to compel arbitration and granted 
Stanford’s motion to stay arbitration on the ground that a California 
rule of arbitration allowed such a stay pending resolution of related 
litigation between a party to the arbitration agreement and third parties 
not bound by it.’”* The California Court of Appeal affirmed, holding 
that the choice-of-law clause incorporated California rules of arbitration 
and that the Federal Arbitration Act’”* (F.A.A.) did not preempt Cali- 
fornia’s arbitration rules even though the contract involved interstate 
commerce. *’® 

The United States Supreme Court rejected all three of Volt’s conten- 
tions. First, Volt contended that the appellate court’s construction of 
the choice-of-law clause was in effect a finding that Volt had waived 
its guaranteed right to compel arbitration under the F.A.A.1”° The Court 
stated that ‘‘the F.A.A. does not confer a right to compel arbitration of 
any dispute at any time; it confers only the right to obtain an order 
directing the ‘arbitration to proceed in the manner provided for in [the 
parties’] agreement.’’’’”” The California Court of Appeal did not find 
that Volt had waived its right under the F.A.A. to compel arbitration, 
but found that Volt had no such right because the parties’ agreement 
did not require arbitration in this situation.’”* 

Second, Volt contended that the contract’s choice-of-law clause vio- 
lated the settled federal rule that questions of arbitrability in contracts 
subject to the F.A.A. must be resolved with a healthy regard for the 
federal policy favoring arbitration.’”? Responded the Court: ‘‘There is 
no federal policy favoring arbitration under a set of procedural rules; 
the federal policy is simply to ensure the enforceability, according to 





171. 109 S. Ct. 1248 (1989). 

172. Id. at 1251. 

173. Id. (citing Cat. Civ. Proc. ANN. § 1281.2(c) (West 1982)). 
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176. Id. at 1253. 

177. Id. (quoting 9 U.S.C. § 4 (1982) (emphasis added). 
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179. Id. (citing Moses H. Cohen Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 
1, 24-25, 103 S. Ct. 927, 941-42 (1983)). 
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their terms, of private agreements to arbitrate.’’*®° The Court held that 
federal policy favoring arbitration is not offended when a court inter- 
prets a choice-of-law clause to apply state rules designed to encourage 
arbitration.'** 

Third, Volt contended that the F.A.A. preempted the California rule 
of arbitration allowing Stanford to stay arbitration proceedings.’ The 
Court disagreed, holding that ‘‘[w]here, as here, the parties have agreed 
to abide by state arbitration rules, enforcing those rules according to 
the terms of the agreement is fully consistent with the F.A.A.’s goals, 
even if the result is that arbitration is stayed when the Act would 
otherwise permit it to go forward.’’'** The Court affirmed the stay of 
arbitration. 

In Russell v. Salve Regina College,’** a nursing student dismissed 
because she was overweight brought, among other things,’** a breach- 
of-contract action against the College. Applying the doctrine of sub- 
stantial performance, the First Circuit held that the student maintained 
her part of the contract and that the College had a duty to provide her 
with an education. The student was overweight when she applied, and 
the College knew this. The College could not demand full performance 
since its inappropriate request for her withdrawal caused Russell to 
discontinue her studies.'* 

Warren v. Drake University”? concerned a breach-of-contract action 
brought by a law student against Drake University. A jury found that 
the student handbook, honor code, and reservation-of-rights clause in 
the Drake University catalog constituted a contract and that the Uni- 
versity did not breach the contract by expelling Warren after he pleaded 
guilty to false use of a credit card.‘ 

On appeal, Warren argued that as a matter of law the handbook and 
honor code applied to his activities and that the procedures set out 
therein were not properly followed.’* The Eighth Circuit held that 
Warren could not challenge the jury’s verdict on the ground that the 
court should have interpreted the contract as a matter of law.'*%° Since 
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Warren elected to have the jury construe the contract and failed to 
provide a transcript of trial court proceedings, the appellate court was 
precluded from reviewing the sufficiency of the evidence in support of 
the jury’s verdict.’ 

In Gold v. University of Bridgeport School of Law,**? the Law School 
dismissed Glenn Gold after his first year for failing to maintain a 
minimum grade point average. After being denied readmission, Gold 
filed suit alleging fraud and breach of contract.’** Gold alleged that the 
Law School’s brochure was a substantial factor in inducing him to 
enroll, and that it falsely stated that all faculty committees included a 
student representative when, in fact, the committee that denied him 
readmission did not include a student. Gold also alleged that the dean 
who recruited him falsely stated that a friendly interaction existed 
between students and faculty, when, in fact, there was an atmosphere 
of fear and intimidation.** Gold also alleged that the Law School 
breached its contract to provide him a suitable room when it assigned 
him a room directly above the library’s smoking room.’* 

First, the court held that the Law School appropriately excluded 
students from readmission committees in order to avoid granting stu- 
dents undesirable access to other students’ files. In light of the rule 
that fraud will not be presumed, and the reasonable explanation for 
excluding students from readmission committees, the court found in- 
sufficient evidence to support a claim of fraud. 

Second, the court held that the dean’s statements about friendly 
interaction between students and faculty were mere ‘‘puffing,’’ as 
opposed to fraudulent misrepresentations. ‘‘[F]avorable comments by 
sellers with respect to their products . . . are universally accepted and 
expected in the marketplace .. . and do not give rise to liability.’’*” 

Third, the court denied Gold’s breach-of-contract claim on the grounds 
that Gold lived in the room for the entire academic year without ever 
formally complaining to Law School officials. Gold received the 
benefit of the rental contract and could not seek damages for a loss 
avoidable through reasonable effort. The court, therefore, upheld 
Gold’s dismissal. 

In other cases of interest, courts found that a law school pleaded a 
sufficient claim for breach of warranty against a contractor who induced 





191. Id. at 202-03 (citing Fep. R. App. P. 10(b)(2)). 
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the school to buy and install asbestos products by making express 
warranties regarding their safety, fitness, upkeep, and lack of latent 
defects; that a student cannot bring a breach-of-contract action against 
a community-college district, since allowing such an action would be 
tantamount to allowing a negligence action for failure to provide an 
education, an action already disapproved by the court;? and that a 
student whose scores on a standardized achievement test were cancelled 
when an audit suggested cheating could not recover for breach of 


contract since the testing company’s duty to act in good faith had been 
me 202 


IV. IMMUNITIES 


A. Eleventh-Amendment Immunity 


The eleventh amendment?” bars federal suits against a state? and 
against state officials sued in their official capacities,2°° though not 
suits against political subdivisions.2°° Moreover, the bar extends only 
to suits for damages, not claims for injunctive relief.2°” During the 
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Review Year, the eleventh amendment continued to be asserted, with 
considerable success, in connection with the defense of cases against 
public entities. The Tenth Circuit held, in a former employee’s suit 
attacking a termination, that, for eleventh-amendment purposes, the 
defendant University and its Board of Regents were not separate from 
the state.2* The court noted that state law determined the relationship 
between a public entity and a state.2°° Under Oklahoma’s constitutional 
and statutory scheme, the Board of Regents, which supervises the 
University and in whose name all suits against the University must be 
brought, is an arm of the state and therefore protected by the eleventh 
amendment.??° 

Success on such grounds accrued as well to the University of Arkan- 
sas for Medical Services and its officials;?": the Board of Regents of the 
University of Wisconsin, whose entry into a private contract, the court 
held, did not waive eleventh-amendment immunity;? the University 
of Kansas Medical Center and its officials;?** and University Hospital, 
which, the court concluded, served as an agent of the University of 
Cincinnati, an arm of the state rather than a political subdivision.?" 

Such success, however, was not universal. In York v. Jones,?** a 
federal district court in Virginia, in an action by a husband and wife 
involving their cryopreserved human pre-zygote, found that the Howard 
& Georgeanne Jones Institute for Reproductive Research was not an arm 


of the Commonwealth of Virginia entitled to eleventh-amendment im- 
munity.?*° 

Of course, Congress, within its specific constitutional power under 
the fourteenth amendment to ‘‘enforce this article by appropriate leg- 
islation,’’?’” may limit eleventh-amendment immunity.?** To do so, 
however, the Congress must make ‘‘‘its intention unmistakably clear in 
the language of the statute’’’;?’° legislative history, as the Supreme 
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§§ 3201-3310 (1981)). 

211. Assaad-Faltas v. University of Ark. for Medical Servs., 708 F. Supp. 1026 (E.D. 
Ark. 1989); aff'd mem., 902 F.2d 1572 (8th Cir. 1990). 

212. Romco v. Outdoor Aluminum, Inc., 725 F. Supp. 1033 (W.D. Wis. 1989). 

213. Gray v. University of Kan. Medical Center, 715 F. Supp. 1041 (D. Kan. 1989). 

214. Dillion v. University Hosp., 715 F. Supp. 1384, 1385-87 (S.D. Ohio 1989). 

215. 717 F. Supp. 421 (E.D. Va. 1989). 

216. Id. at 425-29. 

217. See U.S. Const. amend. XIV, sec. 5. 

218. Dellmuth v. Muth, 109 S. Ct. 2397, 2400 (1989) (citing Fitzpatrick v. Bitzer, 427 
U.S. 445, 456, 96 S. Ct. 2666, 2671 (1976)); EEOC v. Board of Governors of State Colleges 
and Univs., 706 F. Supp. 1377, 1381 (N.D. Ill. 1989). 

219. Dellmuth, 109 S. Ct. at 2400 (citing Atascadero State Hosp. v. Scanlon, 473 U.S. 
234, 238, 105 S. Ct. 3142, 3145 (1985)). 
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Court reminded us in 1989, will generally be irrelevant on this point.??° 
In EEOC v. Board of Governors of State Colleges and Universities,?2' a 
federal district court held, in keeping with the view of the Seventh 
Circuit,??? that Congress, in passing the Age Discrimination in Employ- 
ment Act,??? precluded eleventh-amendment immunity.” 


B. The Eleventh Amendment, Section 1983, and Diversity 
Jurisdiction 


Eleventh-amendment jurisprudence figures heavily, though indi- 
rectly, in claims under 42 U.S.C. § 1983. In 1989, the United States 
Supreme Court held that ‘‘States or governmental entities that are 
considered ‘arms of the state’ for Eleventh Amendment purposes’’ are 
not ‘‘persons’’ subject to suit—in federal or state court—under section 
1983.25 Relying upon this pronouncement, the Ninth Circuit, in Thomp- 
son v. City of Los Angeles,??° upheld the dismissal of a section 1983 
claim against the Board of Regents of the University of California. The 
court held that, as an instrumentality of the state for purposes of the 
eleventh amendment, the Board could not be a ‘‘person’’ within the 
meaning of section 1983.22 

Analogously, eleventh-amendment jurisdiction informs the concept 
of diversity jurisdiction?”* as well. A state is not a ‘‘citizen’’ for purposes 
of diversity jurisdiction.?° Whether an official body is an ‘‘alter ego’’ 
of the state for diversity purposes is controlled by ‘‘pretty much the 
same’’ test as controls eleventh-amendment immunity.?*° 

Pursuing those principles, a federal district court, in University of 
Rhode Island v. A.W. Chesterton Co.,?* held that the University of 





220. Id. at 2401 (citing Kentucky v. Graham, 473 U.S. 159, 167 n.14, 105 S. Ct. 3099, 
3106 n.14 (1985); Edelman v. Jordan, 415 U.S. 651, 662-63, 94 S. Ct. 1347, 1355 (1974); 
Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 238, 105 S. Ct. 3142, 3145 (1985); 
Fitzpatrick v. Bitzer, 427 U.S. 445, 456, 96 S. Ct. 2666, 2671 (1976)). 

221. 706 F. Supp. 1377 (N.D. Ill. 1989). 

222. See EEOC v. Elrod, 674 F.2d 601, 603 (7th Cir. 1982). 

223. 29 U.S.C. § 623(d) (1982). 

224. 706 F. Supp. at 1381. 

225. Will v. Michigan Dep’t. of State Police, 109 S. Ct. 2304, 2311 (1989) (citing 
Mount Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 280, 97 S. Ct. 
568, 572 (1977)). 

226. 885 F.2d 1439 (9th Cir. 1989). 

227. Id. at 1442 (citing Hamilton v. Regents, 293 U.S. 245, 257, 55 S. Ct. 197, 201- 
02 (1934); Jackson v. Hayakawa, 682 F.2d 1344, 1350 (9th Cir. 1982); In re Holoholo, 
512 F. Supp. 889, 895 (D. Haw. 1981)). See also Muhammed v. Board of Supervisors of 
Southern Univ., 715 F. Supp. 732 (M.D. La. 1989). 

228. See 28 U.S.C. § 1332 (1988). 

229. University of R.I. v. A.W. Chesterton, 721 F. Supp. 400, 401 (D.R.I. 1989) (citing 
Moor v. County of Alameda, 411 U.S. 693, 717, 93 S. Ct. 1785, 1799 (1973); Postal Tel. 
Cable Co., 155 U.S. 482, 487, 15 S. Ct. 192, 194 (1884)). 

230. Id. (quoting Northeast Fed. Credit Union v. Neves, 837 F.2d 531, 533-34 (1st Cir. 
1988). 

231. 721 F. Supp. 400 (D.R.I. 1989). 
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Rhode Island was not the alter ego of the State of Rhode Island and 
therefore was subject to the diversity jurisdiction of the federal courts.” 
The court found that the University functioned independently of the 
State of Rhode Island: ‘‘The University has the power to sue and be 
sued in its own name, to control and dispose of property and to manage 
its own budget.’’?** Most importantly, the court found that ‘‘the Uni- 
versity will have the right to control and retain the funds which it 
seeks to recover as plaintiff in this litigation.’’** 


C. Qualified Immunity of Individuals Sued for Violation of Federal 
Constitutional or Statutory Rights 


Federal suits for damages against state officials in their individual 
capacities are not suits against the state and consequently are not barred 
by the eleventh amendment.”** Defendants sued in their individual 
capacities for alleged violations of federal rights may set up a defense 
of qualified immunity.?** Qualified immunity, when it applies, provides 
not only a defense from liability, but immunity from the trial process 
itself.2°”7 The objective standard governing the applicability of qualified 
immunity asks whether defendants should have known that what they 
did violated the plaintiff’s ‘‘clearly established’’ federal rights.?%* 

Newman v. Commonwealth of Massachusetts,”*° decided during the 
Review Year, well illustrates the application of these principles. In 
Newman, Anny Newman, a tenured professor in the Russian Depart- 
ment of the University of Massachusetts, sued, among others, Diana 
Burgin, the Chairperson of the Russian Department, and Richard Free- 
land, the Dean of the College of Arts and Sciences, alleging that they 
wrongly censured her after concluding that she had plagiarized. New- 
man claimed violations of her federal and state procedural and sub- 
stantive due-process rights.?*° 

Burgin informed members of the Russian Department’s personnel 
committee that she believed an article ‘‘written’’ by Newman had been 
plagiarized. The committee communicated its concerns to Dean Free- 
land. Newman submitted to Freeland a detailed ‘‘Refutation.’’*! Free- 





232. Id. at 401. 

233. Id. at 403. 

234. Id. 

235. Papason v. Allain, 478 U.S. 265, 276-77, 106 S. Ct. 2932, 2939 (1986); Scheuer 
v. Rhodes, 416 U.S. 232, 237-38, 94 S. Ct. 1683, 1686-87 (1974). 

236. Kentucky v. Graham, 473 U.S. 159, 166-68, 105 S. Ct. 3099, 3105-06 (1985). 

237. Mitchell v. Forsyth, 472 U.S. 511, 526, 105 S. Ct. 2806, 2816 (1985). 

238. Newman v. Commonwealth of Mass., 884 F.2d 19, 23 (ist Cir. 1989) (citing, 
inter alia, Anderson v. Creighton, 483 U.S. 635, 640, 107 S. Ct. 3034, 3039 (1987); 
Rozek v. Topolnicki, 865 F.2d 1154, 1158 (10th Cir. 1989)). 

239. 884 F.2d 19 (1st Cir. 1989), cert. denied sub nom. Newman v. Burgin, 110 S. Ct. 
1132 (1990). 

240. Id. at 21-22. 

241. Id. at 21. 
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land consulted with two experts. One expert found that Newman had 
plagiarized, while the other expert described her method of documen- 
tation as substandard and her scholarship as ‘‘able but less than metic- 
ulous.’’*? After reviewing all the evidence, the Dean’s committee 
concluded that Newman had plagiarized and voted to censure her for 
‘‘seriously negligent scholarship.’’?** 

On interlocutory appeal, the First Circuit Court of Appeals first 
considered whether the defendants were entitled to qualified immunity 
with respect to Newman’s claim that she was denied procedural due 
process because Dean Freeland failed to provide the outside experts 
with Newman’s ‘‘Refutation,’’ thus denying Newman ‘‘the opportunity 
to present a meaningful defense at a critical stage of the proceedings.’’?* 
Applying the objective test, the court found that Freeland could have 
reasonably believed the expert opinions were a preliminary stage of the 
proceedings and therefore he could not be charged with knowledge of 
a constitutional violation. Accordingly, the defendants were entitled to 
qualified immunity on the procedural-due-process claim.?** 

Second, the court considered qualified immunity with respect to 
Newman’s substantive-due-process claim: the right to be free from 
arbitrary and capricious decisions affecting her employment status.” 
Even though there was disputed expert evidence as to whether Newman 
plagiarized, the officials were entitled to qualified immunity if they 
had no reason to know that the evidence upon which they relied was 
faulty.24”7 Accordingly, since Newman showed no factual dispute over 
whether defendants should have known that the evidence upon which 
they relied to censure her was without foundation, they were entitled 
to qualified immunity on Newman’s substantive-due-process claim.?“* 

Qualified immunity does not, however, preclude prospective injunc- 
tive relief; in Mangaroo v. Nelson,?*® the Fifth Circuit stated that 
eleventh-amendment immunity did not prevent an order compelling a 
university president to take specified action in his official capacity.?°° 


D. Other Immunities 


In Schoeberlein v. Purdue University,?*' an Illinois resident brought 
a products-liability suit against Purdue University, an instrumentality 





242. Id. 

243. Id. The punishment ‘‘included a public reading of a letter of censure before the 
University’s Faculty Council and College Senate, and a bar against [Newman’s] serving 
as chair of her department or voting on degrees.’’ Id. 

244. Id. at 24. 

245. Id. 

246. Id. 

247. Id. at 26-28. See also Rozek v. Topolnicki, 865 F.2d 1154, 1158 (10th Cir. 1989); 
Mangaroo v. Nelson, 864 F.2d 1202, 1206-07 (5th Cir. 1989); Farkas v. Ross-Lee, 727 F. 
Supp. 1098 (W.D. Mich.), aff'd mem., 891 F.2d 290 (6th Cir. 1989). 

248. Id. at 28. 

249. 864 F.2d 1202 (5th Cir. 1989). 

250. Id. at 1208 (citing Ex parte Young, 209 U.S. 123, 28 S. Ct. 441 (1908). 

251. 129 Ill.2d 372, 544 N.E.2d 283 (1989). 
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of the state of Indiana, in an Illinois court.5? Purdue contended that it 
was immune from suit in Illinois courts by virtue of the eleventh 
amendment, the full-faith-and-credit clause, and the principle of comity. 
Purdue urged that Illinois follow an Indiana statute that declares In- 
diana’s sovereign immunity from suit in any state court beyond its 
borders.?54 

The Supreme Court of Illinois, relying on Nevada v. Hall,?** a United 
States Supreme Court decision, stated that the eleventh amendment 
does not prohibit a state from being sued in another state’s courts. 
Moreover, the full-faith-and-credit clause does not require a forum state 
to contravene its own legitimate public policy by applying another 
state’s law concerning sovereign immunity.?5> Under Hall, however, the 
principle of comity?** permits a forum state to recognize another state’s 
sovereign immunity even when not required to do so.’ The court 
found the Indiana statute consistent with Illinois public policy and 
accordingly elected to honor Indiana’s declaration of sovereign immu- 
nity, thereby granting Purdue’s motion to dismiss under the principle 
of comity.?** 

Does section 19817°° of Title 42, unlike section 1983,?© provide for a 
municipality’s liability for damages under a theory of respondeat 





252. Id. at 375, 544 N.E.2d at 284. 

253. Id. The statute states: 

Nothing contained in this chapter shall be construed as a waiver of the 
eleventh amendment to the Constitution of the United States, as consent by the 
State of Indiana or its employees to be sued in any federal court or as consent 
to be sued in any state court beyond the boundaries of the State of Indiana. 

IND. CopE ANN. § 34-4-16-5-5(d) (West 1987) (emphasis added). 

254. 440 U.S. 410, 99 S. Ct. 1182 (1979). 

255. 129 Ill.2d at 377, 544 N.E.2d at 285 (citing Hall, 440 U.S. at 420-22, 99 S. Ct. 
at 1188-89). 

256. According to the court, the principle of comity is manifested when ‘‘the courts 
of one jurisdiction will give effect to the laws and judicial decisions of another, not as 
a matter of obligation, but out of deference and respect.’’ Id. (quoting BLack’s LAw 
DicTIONaRY 334 (4th ed. 1951)). 

257. Id. (citing Hall, 440 U.S. at 426, 99 S. Ct. at 1191). 

258. Id. at 790-92, 544 N.E.2d at 286-88. 

259. Section 1981 provides: 

All persons within the jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the full and equal benefit of all laws and 
proceedings for the security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and no other. 

42 U.S.C. § 1981 (1982). 

260. Section 1983 provides: 

Every person who, under color of any statute, ordinance, regulation, custom, 
or usage, of any State or Territory, or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the United States or other person within 
the jurisdiction thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party injured in an 
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superior? After an extensive analysis of the legislative histories of both 
sections, the Supreme Court held, in Jett v. Dallas Independent School 
District,?*: that under section 1981 a municipality is not liable for its 
employees’ violations through the doctrine of respondeat superior.?® 
Although Congress has not definitively addressed the relationship be- 
tween sections 1981 and 1983, strong evidence indicates that the Forty- 
second Congress, which enacted the precursor of section 1983, thought 
that it was enacting the only federal remedy for damages for the 
violation of federal constitutional and statutory rights by state actors. 
According to the Court, the historical evidence suggests that Congress 
thought that the declaration of rights in section 1981 would be enforced 
against state actors through the remedial provisions of section 1983. 
The Court declined to create, from the declaration of rights now found 
in section 1981, a damages remedy broader than that under section 
1983. The Court held that ‘‘the express ‘action at law’ provided by § 
1983 for the ‘deprivation of any rights, privileges, or immunities se- 
cured by the Constitution and laws,’ provides the exclusive federal 
damages remedy for the violations of the rights guaranteed by [section] 
1981 when the claim is pressed against a state actor.’’?® 

Accordingly, the plaintiff in Jett must prove his case within the 
constraints of Monell v. New York City Department of Social Services,” 
which specifically held that a municipality cannot be liable under 
section 1983 on a theory of respondeat superior.?** Under Monell, the 
plaintiff must prove that the violation of his rights under section 1981 
was caused by a custom or policy of the municipal entity itself.?* 

In Hickey v. Zezulka,?*’ Linda Zezulka, an officer of the Department 
of Public Safety at Michigan State University (MSU), arrested John 
Hickey, III, a student at MSU, for drunk driving and placed him in a 
holding cell at MSU’s Department of Public Safety.?** A half hour after 
placing Hickey in the cell, Zezulka returned to take Hickey to a local 
jail and found him hanging from a heating device by his belt.?®° Hickey 
was pronounced dead on arrival at a nearby hospital.?”° The personal 
representative of Hickey’s estate brought a negligence action against 





action at law, suit in equity, or other proper proceeding for redress. 
42 U.S.C. § 1983 (1982). 

261. 109 S. Ct. 2702 (1989). 

262. Id. at 2724. 

263. Id. at 2722 (quoting 42 U.S.C. § 1983 (1982)). 

264. 436 U.S. 658, 98 S. Ct. 2018 (1978). 

265. Jett, 109 S. Ct. at 2709. 

266. Id. at 2722. The Court added that whether a public official has final policymaking 
authority for the entity constitutes a question of law. Id. at 2723 (citing Pembaur v. 
Cincinnati, 475 U.S. 469, 106 S. Ct. 1292 (1986) (plurality opinion)). 

267. 177 Mich. App. 606, 443 N.W.2d 180 (1989), appeal granted in part, 435 Mich. 
864, 457 N.W.2d 345 (1990). 

268. Id. at 609-10, 443 N.W.2d at 182-83. 

269. Id. at 611, 443 N.W.2d at 183. 

270. Id. 
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Zezulka and, in a separate action, sued MSU, alleging both a violation 
of section 1983 and a defective public building.?”: 

A jury found Zezulka negligent, awarding $1,000,000 for Hickey’s 
death. In the separate action against MSU, a trial judge found for MSU 
on the section 1983 claim, but also found MSU’s building defective or 
dangerous and awarded plaintiff $650,000.77 

On appeal, MSU argued that it was protected from liability by 
governmental immunity. The court noted that all government agencies 
are immune from tort liability when discharging a governmental func- 
tion.?”* The court stated, however, that an exception to the govern- 
mental-immunity doctrine arises when the facility in question constitutes 
a defective public building.?”* This exception, created to impose on the 
government a duty to maintain safe buildings,?”> applies when an injury 
results from a defective or dangerous condition of a building.?”* A 
dangerous or defective condition of a fixture may support a claim under 
the public-building exception.?””? The court stated that a building may 
be dangerous or defective because of improper design, faulty construc- 
tion, or the absence of safety devices.?”* The court noted that the trier 
of fact must determine whether a part of a building is defective and 
whether the defect proximately caused the injuries sustained.?”° Ac- 
cordingly, the court affirmed the judgment of the trial court in favor 
of the plaintiff. 

Zezulka too argued on appeal that her actions were entitled to 
governmental immunity. The court stated that lower-level governmental 
employees qualify for governmental immunity when ‘‘(1) acting during 
the course of their employment and acting, or reasonably believing they 
are acting, within the scope of their authority; (2) acting in good faith; 
and (3) performing discretionary, as opposed to ministerial, acts.’’?* 
Discretionary acts involve significant decisionmaking while ministerial 
acts involve the execution of a decision that might entail some minor 





271. 177 Mich. App. at 609, 443 N.W.2d at 182-83. 

272. Id. at 611, 443 N.W.2d at 183. 

273. 177 Mich. App. at 612, 443 N.W.2d at 183 (citing Ross v. Consumers Power Co., 
420 Mich. 567, 363 N.W.2d 641 (1984)). 

274. Id. (citing MicH. Comp. Laws § 691.1406 (1987)). 

275. Id. (citing Reardon v. Department of Mental Health, 430 Mich. 398, 424 N.W.2d 
248 (1988)). 

276. 177 Mich. App. at 612, 443 N.W.2d at 183-84 (citing Reardon, 430 Mich. 398, 
424 N.W.2d 248 (1988)). 

277. Id. at 612, 443 N.W.2d at 184 (citing Velmer v. Baroga Area Schools, 430 Mich. 
385, 424 N.W.2d 770 (1988)). 

278. Id. (citing Bush v. Oscoda Area Schools, 405 Mich. 716, 730, 275 N.W.2d 268 
at 272-73 (1979)); Reardon, 430 Mich. at 409-10, 424 N.W.2d at 253). 

279. 177 Mich. App. at 612-13, 443 N.W.2d at 184 (citing Bush, 405 Mich. at 732, 
275 N.W.2d at 273). 

280. Id. at 613, 443 N.W.2d at 184. 

281. Id. at 615, 443 N.W.2d at 185 (citing Ross v. Consumers Power Co., 420 Mich. 
567, 633-34, 363 N.W.2d 641, 667-68 (1984)). 
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decisionmaking.”*? The court found that Zezulka was engaged in min- 
isterial acts involving minor decisionmaking when she arrested and 
incarcerated Hickey. Her actions constituted obedience to campus police 
regulations. The court noted that her decision not to remove Hickey’s 
belt or check on him were not discretionary acts. Accordingly, the 
court affirmed the trial court’s judgment in favor of the plaintiff.?* 

The immunity of a public-university official was also at issue in 
Gleason v. Beesinger.”** James Gleason, a student at Texas A&M Uni- 
versity, brought a medical-malpractice action against, among others, 
Dr. C. B. Goswick, Director of Student Health Services at Texas A&M. 
Gleason alleged that, in caring for him, Dr. Goswick failed to take 
proper preventive measures against infection, to diagnose and then treat 
the developing infection, and, finally, to refer him promptly to a 
specialist. Dr. Goswick moved for dismissal, asserting ‘‘quasi-judicial”’ 
or ‘‘official’’ immunity.?* 

The court applied the two-step analysis specified by the United States 
Supreme Court in Doe v. McMillan.?** The first step involved a func- 
tional test to determine whether Dr. Goswick acted in a discretionary 
or ministerial manner in treating the plaintiff. The second step involved 
balancing the harm to the individual citizen against the threat to 
effective government.”®’ 

The court held Dr. Goswick did not merit official immunity because 
his actions were ministerial; he was exercising medical, not govern- 
mental judgment. Moreover, in this case, the need to protect individual 
citizens from severe injuries outweighed the need to immunize the 
government-employed physician.”® 

In Staheli v. Smith,?®° Albert Staheli, a professor of geology at the 
University of Mississippi, brought a defamation action against Allie 
Smith, the Dean of the College of Engineering. Staheli alleged that 
Smith defamed him in written recommendations against granting him 
tenure and a pay raise.?%° 

On appeal from a grant of summary judgment for Smith, the Supreme 
Court of Mississippi held that Smith was entitled to qualified immu- 
nity.2*1 Smith’s comments recommending against tenure were discre- 
tionary, and, since tenure recommendations are subjective, ‘‘he cannot 
be considered to have exceeded the scope of his authority in performing 





. Id. (citing Ross, 420 Mich. at 635, 363 N.W.2d at 668). 

. Id. at 624, 443 N.W.2d at 189. 

. 708 F. Supp. 157 (S.D. Tex. 1989). 

. Id. 

. Id. at 162 (citing Doe v. McMillan, 412 U.S. 306, 93 S. Ct. 2018 (1973)). 
. Id. 

. Id. at 162-63. 

. 548 So. 2d 1299 (Miss. 1989). 

. Id. at 1300. 

. Id. at 1306. 
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[this] duty.’’?°? Since there was no evidence that Smith intentionally 
defamed Staheli, he was entitled to qualified immunity.” 


V. ACCESS TO RECORDS, MEETINGS AND WITNESSES 


A. Records 


In Mount Sinai School of Medicine v. American Tobacco Company,” 
the American Tobacco Company, R.J. Reynolds Tobacco Company, and 
Philip Morris, Inc. (the tobacco companies) subpoenaed information 
gathered by researchers at the Mount Sinai School of Medicine and the 
American Cancer Society (ACS). Each of the tobacco companies in- 
tended to use the information in its defense of one or more product- 
liability suits.2°° The district court ordered Mount Sinai to comply with 
the subpoena and Mount Sinai appealed. 

Mount Sinai contended that the information requested was privileged. 
The court held that the New York privilege allowing experts with no 
personal connection to a case to be free from compulsion to give their 
opinion or prepare a written report did not apply; no expert was asked 
to testify or prepare a report and no precedent extended the privilege 
to all documentary information in the expert’s possession.” 

The court also rejected Mount Sinai’s claim that a New York court, 
in In re R.J. Reynolds Tobacco Co.,?*’ had created a ‘‘research scholar’s 
privilege.’’ Though Reynolds did reflect a desire to avoid disrupting 
ongoing research, its ruling was clearly based on the subpoena’s bur- 
densomeness.”* Even if Reynolds created a privilege, the Second Circuit 
held that the privilege would be qualified and not absolute. First, 
Reynolds discussed burdensomeness at length, a matter of no concern 
in the context of an absolute privilege. Second, the discussion in 
Reynolds of a concern for research continuity focused in part on the 
researcher’s ability to be the first to publish the results of the research- 
er’s studies. The concern in Reynolds was thus limited to the period 
during which ‘‘investigations are still in progress.’’29° 





292. Id. at 1305. 

293. Id. at 1305-06. 

For more on immunity, see Mitchell v. University of Mont., 783 P.2d 1337 (Mont. 
1989), in which a former University of Montana employee brought suit against the 
University of Montana for wrongful discharge. The Supreme Court of Montana held that 
the Board of Regents was not a ‘“‘local governmental entity given legislative powers by 
statute,’’ under the Montana immunity statute, Mont. Cope ANN. § 2-9-111) and was 
therefore not immune from suit. Id. at 1339-40 (emphasis in original). See also Jung- 
Leonczynska v. Steup, 782 P.2d 578 (Wyo. 1989). 

294. 880 F.2d 1520 (2d Cir. 1989). 

295. Id. at 1522. 

296. Id. at 1527-28. 

297. 136 Misc.2d 282, 518 N.Y.S.2d 729 (N.Y. Sup. Ct. 1987). 

298. 880 F.2d at 1528. 

299. 136 Misc.2d at 287, 518 N.Y.S.2d at 733-34. 








1990] HIGHER EDUCATION AND THE COURTS: 1989 187 


The Second Circuit held that even if Mount Sinai had a qualified 
privilege, the privilege would not prevent disclosure of the requested 
information. When disclosure is opposed by a claim of a qualified 
privilege, ‘‘a court ‘must apply a balancing test to determine whether 
the need of the party seeking disclosure outweighs the adverse effect 
such disclosure would have on the policies underlying the [claimed] 
privilege.’’’*°° The chilling effect on research, mentioned in Reynolds, 
was the possibility that research results discovered prior to publication 
would be subject to predatory publication by others. Such was not the 
issue here, since the tobacco companies limited their requests to infor- 
mation relied upon in previously published articles. Although the 
tobacco companies could do their own research, the result would be 
an unnecessary duplication of effort. Mount Sinai’s researcher was the 
preeminent authority in the area, and the parties suing the tobacco 
companies would likely rely on his findings. Disclosing the research 
allowed the tobacco companies the most direct method of challenging 
his findings.*™ 

In Tarka v. Franklin,*°* a graduate-school applicant brought suit after 
being denied access to his application file.*°* He alleged that the denial 
violated his rights under the Family Educational Rights and Privacy 
Act of 1974 (FERPA).°% The court held that the plaintiff, whose appli- 
cation to graduate school was rejected, but who audited courses, was 
not a student under FERPA.*® 

Legislative history made clear that Congress did not intend to give 
rejected applicants either access to their files or the right to challenge 
the school’s decision not to admit them. FERPA does give a student 
who audited classes the right to obtain information regarding his 
audited grades, but not information regarding his rejection.*% Further- 
more, the court held that FERPA was designed primarily to regulate 





300. 880 F.2d at 1529 (quoting Deitchman v. E.R. Squibb & Sons, Inc., 740 F.2d 556, 
559 (7th Cir. 1984) (quoting in turn EEOC v. University of Notre Dame du Lac, 715 F.2d 
331, 338 (7th Cir. 1983) (brackets in Deitchman)). 

301. Id. 

Mount Sinai also argued that res judicata or collateral estoppel precluded the enforce- 
ment of the subpoenas. Id. at 1526. In In re R.J. Reynolds Tobacco Co., a New York 
court quashed Reynolds Tobacco Company’s subpoena requesting substantially similar 
information from Mount Sinai and the ACS. 136 Misc.2d 282, 518 N.Y.S.2d 729 (N.Y. 
Sup. Ct. 1987). The Second Circuit held, however, that in order for the principles of res 
judicata or collateral estoppel to apply, the issue litigated must be ‘‘identical to an issue 
which has necessarily been decided in [a] prior action.’’ 880 F.2d at 1527 (citing Ryan 
v. New York Tel. Co., 62 N.Y.2d 687, 688, 429 N.E.2d 1158, 1159 (1981)). Since the 
information requested in the subpoenas at issue was narrower than that requested in 
Reynolds, res judicata or collateral estoppel did not bar enforcement of the subpoenas. 
Id. 

302. 891 F.2d 102 (5th Cir. 1989), cert. denied, 110 S. Ct. 1890 (1990). 

303. Id. at 103. 

304. 20 U.S.C. § 1232g (1982). 

305. 891 F.2d 105-06. 

306. Id. at 106-07. 
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the release of student records; the only express remedy under FERPA 
is the loss of federal funding for an ed: “ational facility that violates 
FERPA’s provisions.°”” 

Officials of public institutions and the media continued their disa- 
greement concerning what matters should be made public. In Board of 
Regents of the University System of Georgia v. Atlanta Journal,* two 
newspapers brought action against the Board of Regents of the Univer- 
sity System of Georgia. The suit, brought under Georgia’s Open Records 
Act,°°° sought production of records concerning candidates for the 
presidency of Georgia State University. The trial court ordered the 
production of requested documents except for those relating to: (1) 
evaluations of the candidates prepared by Board members or staff and 
(2) confidential evaluations of the candidates by third parties.**° 

The Georgia Supreme Court noted that the Open Records Act specif- 
ically excludes ‘‘confidential evaluations submitted to ... a govern- 
mental agency in connection with the appointment or hiring of a public 
officer or employee.’’*** The court noted that ‘‘[t]he Act directs a narrow 
construction of its exclusions, exempting ‘only that portion of a public 
record to which an exclusion is directly applicable.’’*'? The court held 
that the applications submitted by the candidates for the presidency, 
and the resumes requested by the newspapers, were products of the 
applicants themselves and, therefore, not ‘‘confidential evaluations’’ 
exempt from public scrutiny.** 

The Board maintained that its ability to attract qualified applicants 
would be diminished by the disclosure of their identities, in disservice 
of the cause of higher education. The court was not persuaded.*** The 
court conceded that the maintenance of anonymity in the application 
process would be the preferred practice. The court concluded, however, 
that its role was to balance the public interest in inspection against the 
public interest in non-inspection.*** The court held that the public’s 
right to inspect documents was limited only when such inspection 





307. Id. at 104. 

308. 259 Ga. 214, 378 S.E.2d 305 (1989). 

309. See Ga. CopE ANN. § 40-2701 et seq. (Harrison 1975): 
All state, county and municipal records, except those which by order of a court 
of this state or by law are prohibited or specifically exempted from being open 
to inspection by the general public, shall be open for a personal inspection by 
any citizen of . . . [Georgia] at a reasonable time and place; and those in charge 
of such records shall not refuse this privilege to any citizen. 

310. Id. at 214, 378 S.E.2d at 306. 

311. 259 Ga. at 215-16, 378 S.E.2d at 306 (quoting Ga. CopE ANN. § 40-2703 et seq. 

(Harrison 1989)). 


312. Id. at 215-16, 378 S.E.2d at 307 (citing Ga. CopE ANN. § 40-2703 et seq. (Harrison 
1989)). 


313. Id. at 216, 378 S.E.2d at 307. 
314. Id. at 218, 378 S.E.2d at 308. 
315. Id. at 215, 378 S.E.2d at 307. 
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posed an unwarranted intrusion into an individual’s private life;*** this 
appeal presented no claimed invasion of the personal privacy of any 
person, ‘‘but rather a corporate preference for privacy, which is con- 
sidered to be desirable for the efficacious administration of a public 
function.’’**”? Accordingly, the court, finding no interest to balance 
against the public’s interest in having access to the documents, affirmed 
the trial court.*"* 

The media prevailed again in Guy Gannett Publishing Co. v. Uni- 
versity of Maine.**® A publishing company sought, under the state’s 
Freedom of Access Act,??° disclosure from the University of Maine of 
a settlement agreement between the University and its former coach of 
women’s basketball.*2? The court found the agreement subject to dis- 
closure. Portions of the agreement implying misconduct by the coach 
were not excepted from disclosure under the Act; these portions did 
not contain any complaint, charge, or accusation of misconduct, any 
reply thereto, or any information that might result in disciplinary 
action. *”? 

Interestingly, in one case of note a university sought disclosure. In 
Cornell University v. City of New York Police Department,*?* Cornell 
University demanded, under the state freedom-of-information law,°%4 
certain documents of the City of New York Police Department (NYPD). 
The documents related to an investigation, conducted by the NYPD, of 
a sexual assault upon a Cornell student by a security guard employed 
by Cornell. Cornell sought the documents to aid in its defense of a 
lawsuit brought by the victim. The NYPD refused to release the re- 
quested material, citing several exemptions in the freedom-of-informa- 
tion law. The exemptions permitted any agency to deny access to 
records that would disclose information given in confidence or would 
cause an unwarranted invasion of privacy.*> The lower court found 
Cornell entitled to the documents, but redacted the names, addresses, 
and telephone numbers of the complainant, identifying witnesses, and 
other persons interviewed, as well as the description of the acts per- 
petrated against the victim.*”6 





’ 316. Id. at 217, 378 S.E.2d at 307 (citing Harris v. Cox Enters., 256 Ga. 299, 348 
S.E.2d 448 (1986)). 

317. Id. at 217, 378 S.E.2d at 308. 

318. Id. at 218; 378 S.E.2d at 308. 

319. 555 A.2d 470 (Me. 1989). 

320. ME. REv. Stat. ANN. tit. 1, §§ 401-10 (1979 & Supp. 1988). 

321. 555 A.2d at 470. 

322. Id. at 472. 

323. 153 A.D.2d 515, 544 N.Y.S.2d 356 (1989), appeal denied, 75 N.Y.2d 707, 554 
N.Y.S.2d 476, 553 (1990). 

324. N.Y. Pus. Orr. Law §§ 84-90 (McKinney 1988). 

325. 153 A.D.2d at 515, 544 N.Y.S.2d at 357 (citing N.Y. Pus. Orr. Law §§ 87(2)(e), 
87(2)(f) (McKinney 1988)). 

326. Id. at 515, 544 N.Y.S.2d at 357. 
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The appeal involved the extent to which the courts may intervene to 
protect the privacy of persons who are not parties to a request for 
information under the freedom-of-information law.*?’ The state appellate 
court found that the NYPD failed to allege that anyone was promised 
anonymity in exchange for cooperation in the investigation. Therefore, 
no one qualified as a ‘‘confidential source’’ within the meaning of the 
freedom-of- information law.*7* The court noted that any of the witnesses 
could have been called to testify at a criminal trial because, absent a 
protective order, their names and addresses were discoverable. The 
court found no basis in the record to deny disclosure of the names and 
addresses of the witnesses. The court also found that the civil action 
opened to inquiry the issue of assault. The court held that, the topic 
having been opened to inquiry, ‘‘it cannot be said that revelation of 
the details of the crime constitutes an unwarranted invasion of pri- 
weer 


B. Meetings 


In American Society for the Prevention of Cruelty to Animals v. 
Board of Trustees of the State University of New York,?*° the American 
Society for the Prevention of Cruelty to Animals (ASPCA), an animal 
rights organization, sued to enjoin the State University of New York at 


Stony Brook from violating the state ‘‘open meetings’’ law.**! The 
University operated an animal research facility and, in accordance with 
a federal statute,**? maintained a Laboratory Animal Users’ Committee 
(LAUC). The LAUC was charged with assessing animal care, treatment, 
and practice in experimental research, and otherwise addressing socie- 
ty’s concerns regarding the welfare of animal subjects.3** 

The ASPCA sought entrance to the committee’s meetings under the 
New York State Open Meetings Law, which opens to the general public 
all meetings of a ‘‘public body.’’ The law defines ‘‘public body’’ as 
“‘any entity, for which a quorum is required in order to conduct public 
business and which consists of two or more members, performing a 





327. Id. 

328. Id. at 517, 544 N.Y.S.2d at 358 (citing N.Y. Pus. Orr. Law § 87(2)(e)(iii) (McKinney 
1988)). 

329. Id. For more on access to records, see 4-H Road Comm. Ass’n v. West Va. Univ. 
Found., Inc., 388 S.E.2d 308 (W. Va. 1989). 

In partial settlement of a lawsuit, the University of South Carolina has ‘‘agreed to 
publicly report verifiable results of drug tests involving the school’s student-athletes.”’ 
South Carolina Agrees to Release Athletes’ Drug-Test Results, NCAA News, June 14, 
1989, at 3, cols. 1-5. 

330. 143 Misc. 2d 522, 541 N.Y.S.2d 183 (N.Y. Sup. Ct. 1989). 

331. Id. at 523, 541 N.Y.S.2d at 183 (citing N.Y. Pus. Orr. Law § 87(2)(e)(iii) (McKinney 
1988)). 

332. See 7 U.S.C. §§ 2132(e), 2143(b) (1982). 

333. 143 Misc.2d at 523, 541 N.Y.S.2d at 183-84. 
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governmental function for the state or for an agency or department 
thereof. . . .’’354 

The court agreed with the ASPCA that the LAUC was a public body 
performing a governmental function and accordingly held that its meet- 
ings must be open to the public. The court noted that an entity need 
not have binding authority to be considered a ‘‘public body.’’ The 
court rejected the University’s argument that holding the LAUC to be 
a public body inevitably opened all University meetings to the public; 
no other organizational entity at the University could be deemed a 
public body performing a public function.** 


C. Witnesses 


In Morrison v. Brandeis University,*** Martha Morrison claimed that 
Brandeis University denied her tenure because of her sex, religion and 
ancestry. She brought suit against the University, among others, for 
violations of Title VII**” and the Civil Rights Act of 1866.°%* During 
pretrial investigation, Morrison’s attorney sought to interview, without 
notice to Brandeis’ counsel, certain non-party employees of Brandeis 
directly involved in denying Morrison tenure.**° 

Brandeis objected to ex parte interviews of its high-level employees.*“° 
Brandeis conceded that such employees might not qualify as parties to 
the litigation under the narrow language of Federal Rule of Civil 


Procedure 32(a)(2),*** which, were the employees parties, would entitle 





334. Id. at 524, 541 N.Y.S.2d at 184 (quoting N.Y. Pus. Orr. Law § 102(2) (McKinney 
1988)). 

335. Id. at 524-25, 541 N.Y.S.2d at 185. For more on what constitutes a ‘‘public body’’ 
for purposes of access to information, see 4-H Road Comm. Ass’n v. West Va. Univ. 
Found., Inc., 388 S.E.2d 308 (W. Va. 1989). 

336. 125 F.R.D. 14 (D. Mass. 1989). 

337. 42 U.S.C. § 2000e et seq. (1982). 

338. 42 U.S.C. § 1981 (1982). 

339. 125 F.R.D. at 14. 

340. Id. at 16-17 (citing Fep. R. Evin. 801(d)(2)(D) (allowing for the admission against 
a party of ‘‘a statement by that party’s agent or servant concerning a matter within the 
scope of the agency or employment, made during the existence of the relationship’’)) 
(emphasis added by the court). 

341. Fep. R. Civ. P. 32(a)(2) provides that a deposition of ‘‘anyone who at the time of 
taking the deposition was an officer, director, or managing agent. . . of a. . . corporation 
which is a party may be used by any adverse party for any purpose.’’ Persons categorized 
as ‘‘officers,’’ ‘‘directors,’’ or ‘‘managing agents’’ of a corporation have been treated in 
theory by courts as ‘‘parties’’ to the litigation, and, therefore, interviews of these persons 
by opposing counsel without the consent of the corporation’s attorneys is prohibited. 
125 F.R.D. at 16. Brandeis was concerned that the employees Morrison sought to interview 
would not fall into any of the above categories, yet statements made by them without 
the presence of Brandeis’ counsel could still be admitted against Brandeis pursuant to 
Federal Rule of Evidence 801(d)(2)(D) (allowing for the admission against a party of ‘‘a 
statement by that party’s agent or servant concerning a matter within the scope of the 
agency or employment, made during the existence of the relationship’’). Id. (emphasis 
added by the court). 





192 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 17, No. 2 


Brandeis’ attorneys to be present at any interviews so that Brandeis 
could receive adequate representation. Nonetheless, any statements 
made by these employees without the presence of Brandeis’ attorneys 
could still bind the University under Federal Rule of Evidence 
801(d)(2)(D).** 

The court invoked Mompoint v. Lotus Development Corp.*** to apply 
a case-by-case balancing test. The court noted that the evidence per- 
haps most favorable to the plaintiff is mostly unknown to her and 
possessed by those who participated in the decision-making process. 
The court also noted that numerous members of the committee that 
denied Morrison tenure voted in her favor and therefore would be 
used by Morrison as favorable witnesses at trial. Unless Morrison’s 
counsel could interview these people without notice to Brandeis’ 
counsel, she would not be able even to talk to her witnesses, prior to 
a deposition or trial, without Brandeis’ counsel being present. The 
court concluded that Morrison’s need to obtain information from those 
non-parties who participated in the decision-making process was sub- 
stantial.°++ : 

From Brandeis’ point of view, the court recognized that statements 
made by employees who participated in the decision-making process 
could be admitted against Brandeis under Federal Rule of Evidence 
801(d)(2)(D). The court was not persuaded, however, that Brandeis 
required counsel’s presence at these interviews in order to receive 
effective representation; Brandeis surely had a fully-developed record 
of the decision-making process completely detailing the non-discrim- 
inatory reasons and the facts underlying the denial of Morrison’s 
tenure. 

Accordingly, the court held that the interests which serve the search 
for truth and the effective preparation for trial outweighed any need 
for Brandeis’ counsel to be present at the interviews in order to afford 
Brandeis effective representation. The court ordered that Morrison be 
allowed to interview, without prior notice to or consent from Brandeis’ 
counsel, those employees of Brandeis who participated in her denial 
of tenure.**5 


VI. INTELLECTUAL PROPERTY 


A. Copyright 


In Applied Innovations, Inc. v. Regents of the University of Min- 
nesota,*** the Regents of the University of Minnesota brought action 





. 125 F.R.D. at 16. 

. 110 F.R.D. 414 (D. Mass. 1986). 
. 125 F.R.D. at 18-19. 

. Id. 

. 876 F.2d 626 (8th Cir. 1989). 
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against a computer-software developer for infringements of the Univ- 
ersity’s copyrights in a psychological test, the Minnesota Multiphasic 
Personality Inventory (MMPI), developed at the University. The parties 
stipulated that, in developing its software, the defendant directly or 
indirectly copied thirty-eight test statements.**? The district court 
found that the defendant’s software copied everything of commercial 
significance with regard to the scoring and interpreting of MMPI 
scores and infringed the University’s copyrights.*** 

On appeal, the Eighth Circuit held that the University had standing 
to sue for copyright infringement as the assignee of the original 
copyright owned by the first publisher of the MMPI articles. The court 
noted, however, that the University could not rely on the assignment 
of the authors’ copyrights to establish a chain of title to a copyright 
on the MMPI articles, because the articles were published bearing a 
copyright notice in the name of the publisher only. Under these 
circumstances, the authors had no copyright in the articles, but the 
general copyright in the name of the publisher prevented the articles 
from being thrust into the public domain.**° 

Next, the court considered whether MMPI could be copyrighted. 
MMPI, developed in the 1930s and 1940s, received funding from the 
Works Progress Administration (WPA).*°° A WPA regulation prohib- 
ited the copyrighting of WPA-funded research materials.*** The court 
held, however, that the WPA regulation did not bind the authors of 
the MMPI articles in the absence of their actual knowledge of the 
regulation, because the regulation was never published in the Federal 
Register as required by the Federal Register Act.*5? The court found 
no direct evidence that the authors had actual knowledge of the WPA 
regulation. Accordingly, the court held that the district court did not 
err in holding that the University could copyright the MMPI works. 

Finally, the court considered whether the test statements in the 
MMPI were not copyrightable because they lacked originality or be- 
cause the test statements were facts or methods for discovering facts. 
First, the court held that the test statements satisfied the minimal 
standard for original works within the meaning of the copyright 
laws.*53 Second, the court stated that copyright protection does not 





347. Id. at 628. 

348. Id. at 629. 

349. Id. at 631. 

350. . at 632. 

351. Id. at 633 (citing Operating Procedure No. W-11 (rev. July 1, 1938)). 

352. Id. (citing Federal Register Act, 44 U.S.C. § 1505 (1988); Timber Access Indus. 
Co. v. United States, 553 F.2d 1250, 1255 (8th Cir. 1977); Andrews v. Knowlton, 509 F. 
2d 898, 905 (2d Cir. 1975), cert. denied, 423 U.S. 873, 96 S. Ct. 142 (1975); United 
States v. Aarons, 310 F.2d 341, 345-58 (2d Cir. 1962); In re Pacific Far East Line, Inc., 
314 F. Supp. 1339, 1348 (N.D. Cal. 1970), aff'd, 472 F.2d 1382 (9th Cir. 1973)). 

353. Id. at 635. 
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extend to ideas or facts in published works.*** The court noted that 
copyright protection does extend to those aspects of the work—termed 
expression—that display the author’s originality.**> The court held the 
MMPI testing data copyrightable as expressions of facts or processes. 
The court found that the MMPI testing data represented not pure 
statements of fact or psychological theory, but rather the original 
expression of those facts as applied. As such, MMPI was copyrighta- 
ble.356 


B. Trademarks 


In Board of Governors of University of North Carolina v. Helpings- 
tine,**’ officials at the University of North Carolina at Chapel Hill 
instituted an action against sellers of merchandise bearing the Univer- 
sity’s registered trademarks, alleging, among other things, trademark 
infringement. Prior to 1982, the University made no effort to license 
the manufacture and retail sale of items bearing the University’s name, 
symbols, and insignia. By 1982, at least 107 suppliers and 79 manu- 
facturers used the University’s symbols. In late 1982, the University 
developed and implemented a trademark-licensing program with re- 
gard to its name, initials, seal, and ‘‘Tarheel’’ foot. The defendants, 
who started business in 1983, had never been licensed to sell mer- 
chandise bearing the University’s trademarks. The defendants admit- 
ted that they knowingly sold goods bearing the University’s 
trademarks.*** 

The federal district court saw two questions: (1) Did the University 
have a protectable property right in the name or mark? (2) Was 
defendant’s use of a similar mark likely to cause confusion, mistake 
or deception as to the source, origin, or sponsorship of the products 
on which the marks were used?*°° 

The court noted that under the Lanham Act*® registration of a mark 
with the United States Patent and Trademark Office constitutes prima 
facie evidence that the registrant owns the mark and has an exclusive 
right to use the mark.**' Since the University had registered the marks 
in question, the defendants had the burden of rebutting the Univers- 
ity’s prima facie case.**? The defendants asserted that the University 





354. Id. at 636 (citing, e.g., Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 
539, 547, 105 S. Ct. 2218, 2223 (1985)). 


355. Id. (citing Harper & Row, 471 U.S. at 547, 105 S. Ct. at 2224). 
356. Id. 


357. 714 F. Supp. 167 (M.D.N.C. 1989). 

358. Id. at 169-70. 

359. Id. at 170 (citing Security Center Ltd. v. First Nat’l] Sec. Centers, 750 F.2d 1295, 
1298 (5th Cir. 1985)). 

360. 15 U.S.C. § 1057(b) (1988). 

361. 714 F. Supp. at 170 (citing Lanham Act, 15 U.S.C. § 1057(b) (1988)). 

362. Id. (citing WSM, Inc. v. Hilton, 724 F.2d 1320, 1326 (8th Cir. 1984) (presumption 
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abandoned the marks by failing to prosecute those who used the marks 
prior to 1982 and by allowing substantial uncontrolled use of the 
marks prior to 1982.°* : 

The court acknowledged abandonment as one means of relinquish- 
ing a property interest in a mark.*** Abandonment, however, requires 
‘both an intent to abandon as well as the loss of all indication as to 
the source of the mark’s origin.’’**> The court found that the Univer- 
sity’s marks, despite their use by others, would still be regarded by 
the public as having originated with the University. The court also 
found relevant that the University had never discontinued its use of 
the marks; continuous use indicates a lack of intent to abandon.** 
Accordingly, the court held that the University did not abandon its 
marks, thus retaining valid trademarks in its name, initials, seal, and 
‘‘Tarheel’’ foot.3° 

While the defendants failed to prove that the University did not 
have a valid property right in the marks, the University still had the 
burden of showing that the defendants’ use of the University’s marks 
presented a ‘‘likelihood of confusion.’’*** The court noted that cases 
on one extreme acknowledge that an alleged infringer’s use of a mark 
with the knowledge that the public will be aware of the mark’s origin 
establishes the requisite likelihood of confusion;*® cases on the other 
extreme acknowledge that likelihood of confusion occurs only when 


there would be confusion as to the origin of the goods themselves;*”° 
the majority of courts take the middle ground, requiring a likelihood 
of confusion as to the sources, sponsorship, or endorsement of the 
goods.?7? 

The University asserted that, since the marks used by the defendants 
were identical to the registered trademarks, there could be no dispute 
as to likelihood of confusion. The court responded that, although 





created by Lanham Act is a rebuttable one which shifts burden to the one questioning 
the trademark); Vision Center v. Opticks, Inc., 596 F.2d 111, 119 (5th Cir. 1979), cert. 
denied, 444 U.S. 1016, 100 S. Ct. 668 (1980) (although Lanham Act provides statutory 
presumption of validity to registered marks, presumption is rebuttable)). 

363. Id. 

364. Id. at 171 (citing 15 U.S.C. § 1064(c) (1988)). 

365. Id. (citing Sweetheart Plastics, Inc. v. Detroit Forming, Inc., 743 F.2d 1039 (4th 
Cir. 1984); Conagra, Inc. v. Singleton, 743 F.2d 1508 (11th Cir. 1984); Skippy, Inc. v. 
CPC Int’l, Inc., 674 F.2d 209 (4th Cir. 1982), cert. denied, 459 U.S. 969, 103 S. Ct. 298 
(1982)). 

366. Id. (citing Conagra, Inc. v. Singleton, 743 F.2d 1508, 1516 (11th Cir. 1985)). 

367. Id. at 171-72. 

368. Id. at 172. 

369. See Boston Professional Hockey Ass’n v. Dallas Cap and Emblem Mfg., 510 F.2d 
1004, 1012 (5th Cir. 1975), cert. denied, 423 U.S. 868, 96 S. Ct. 132 (1975). 

370. See Conagra, 743 F.2d at 1512. 

371. 714 F. Supp. at 172 (citing, among others, Warner Bros., Inc. v. Gay Toys, Inc., 
724 F.2d 327, 329 (2d Cir. 1983); WSN, Inc. v. Tennessee Sales Co., 709 F.2d 1084, 
1086 (6th Cir. 1983)). 
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identity of marks presents an open-and-shut case of infringement in 
the typical trademark case, this case was not typical. The court found 
no consumer confusion in the traditional sense, because no one would 
seriously assert that the University manufactured the goods involved. 
Instead, the case involved ‘‘‘non-competitive goods’, i.e., a situation 
where the supposed infringer puts a mark on an item which is too 
remote from any item that the owner would be likely to make or 
[primarily] sell.’’*7? In this type of case, the court stated, it is not 
enough that the marks used be identical to the registered marks; 
instead ‘‘[i]t is a question of fact as to whether consumers view such 
indicia ... as symbols that identify a secondary source of sponsor- 
ship.’’*7? The court doubted that purchasers of merchandise bearing 
the University’s marks care one way or the other whether the Univer- 
sity sponsors or endorses such products.*”4 

Accordingly, the court denied the University’s motion for summary 
judgment on the issue of infringement.*”> The court held that, in order 
for the University to meet its burden of proving likelihood of confu- 
sion, it must provide either direct evidence of actual confusion or 
evidence establishing that individuals do make the critical distinction 
as to sponsorship or endorsement.*”6 


C. Patents 


In In re Cronyn,” a professor of chemistry at Reed College appealed 
a patent examiner’s rejection of his application for a patent covering 
a chemical compound allegedly useful in cancer treatments. Under 
law,?”* a patent cannot be granted if the invention was described in a 
‘‘printed publication’’ more than one year prior to the date of the 
application for the patent.*”° The professor used three student papers 
in preparing the compound. The court concluded that, since these 
papers were not accessible to the public, they did not constitute 





372. Id. 

373. Id. (quoting 2 J. MCCARTHY, TRADEMARKS AND UNFAIR COMPETITION § 24:3 at 170 
(2d ed. 1984)). 

374. Id. at 173. 

375. Id. For more on this case, see notes 14 and 205, supra. 

376. Id. The defendants counterclaimed under the Sherman Act, alleging that the 
University engaged in acts designed directly to restrain trade in both intrastate and 
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trademark licensing program; accordingly, they were immune from suit under the Sher- 
man Act. Id. at 176 (citing Parker v. Brown, 317 U.S. 341, 63 S. Ct. 307 (1943)). 

The defendants also counterclaimed that their use of the University’s names and 
symbols was constitutionally protected noncommercial speech under the first amendment. 
The court, however, disagreed, finding that placing logos on shirts amounted to nothing 
more than commercial activity. Id. 

377. 890 F.2d 1158 (Fed. Cir. 1989). 

378. See 35 U.S.C. § 102(b) (1988). 

379. 890 F.2d at 1159. 
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printed publications. The court, therefore, reversed the decision of 
the Board of Patent Appeals.3*° 


VII. FUNDING 


A. Institutions 


A private bookstore sought to enjoin the Oklahoma State University 
bookstore from extending credit to students for textbook purchases.*** 
The plaintiff bookstore alleged that the University bookstore’s practice 
created a monopoly in favor of the University bookstore and in vio- 
lation of the Sherman Act.**? In determining that the University book- 
store was immune from suit based on the state-action exception to 
the antitrust laws, the federal district court considered three factors: 
the status of the Board of Regents, state supervision of the Board’s 
financial affairs, and state policies regarding financial assistance to 
students.*** 

First, the court noted that the Board of Regents was constitutionally 
created. The Board was thus more than a mere state agency, and the 
fact that the Board was not established by a state statute was immaterial. 
An Oklahoma statute granted the Board the power to do ‘‘everything 
necessary or convenient to make institutions under its jurisdiction 
effective for the purposes for which they were created... .’’°** This 
constitutional origin and statutory authority made the Board’s action 
equal to state action.** 

Second, the state closely supervised the Board’s financial affairs by 
requiring detailed disclosure of the use of all funds appropriated to it. 
Such supervision reflected a ‘‘clearly articulated state policy to displace 
competition in student affairs.’’3** 

Third, Oklahoma statutes regarding higher education expressed the 
legislature’s intention to ‘‘provide students and their parents assistance 
in financing postsecondary education.’’**” The court also considered the 
practical effect of allowing the private bookstore’s antitrust attack: the 
University would also be subject to attack for extending credit for 
dormitory rooms and board costs. ‘‘[T]he self-contained and self-reliant 
environment of a state university as created by the Oklahoma Consti- 
tution and Oklahoma statutes precludes attack by local commerce.’’3* 





. Id. at 1158. 
. Cowboy Book, Ltd. v. Board of Regents, 728 F. Supp. 1518, 1519-20 (W.D. Okla. 


. 15 U.S.C. § 1 et seq. (1988). 

. 728 F. Supp. at 1522. 

. Id. at 1522-23 (quoting Oxia. Srar. tit. 70, § 3412(0) (1981)). 
. Id. at 1523. 

. Id. 

. OKLA. Star. tit. 70, § 6001 (1981). 

. 728 F. Supp. at 1523. 
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The University of Cincinnati prevailed in a disagreement with the 
Department of Health and Human Services concerning reimbursements 
to the University’s hospital. The Sixth Circuit held that the hospital 
was entitled under Medicare to payments of stipends and overhead 
relating to the work of residents at outpatient clinics, completed as part 
of their approved residency programs.**° 


B. Faculty 


Knapp v. Commissioner*” concerned whether tuition-assistance grants 
paid by New York University (N.Y.U.) Law School to educational 
institutions attended by the children of its faculty members were taxable 
income. Charles Knapp, a tenured professor of law and associate dean 
at N.Y.U. Law School, along with his wife, petitioned the court to 
overturn the determination of the Internal Revenue Service that they 
had been deficient in paying taxes because he failed to report as gross 
income $8,250 that his two daughters received as tuition-assistance 
grants from N.Y.U. Law School for their private-school education in 
1979. Knapp alleged the grants constituted non-taxs le scholarships 
pursuant to section 117 of the Internal Revenue Code (as it read in 
1979) and the corresponding regulation.*” 

Section 117(a) exempted from gross income any amount received as 
a scholarship at an educational organization.*** According to the court, 
‘Section 117(a) does not exempt from income payments by employers 
generally for tuition assistance to the children of an employee as part 
of the employee’s compensation.’’*** Application of this principle to 
the N.Y.U. tuition-assistance payments clearly rendered them taxable.** 

Knapp also contended that Congress meant to exempt such payments 
for employers that were educational institutions. Knapp’s contention 
relied solely upon remarks found in Senate and House Reports accom- 
panying section 117(a): 


If an educational institution ... maintains or participates in a 
plan whereby the tuition of a child of a faculty member of any 
such institution is remitted at any other participating educational 
institution ... attended by such child, the amount so remitted 
shall be considered to be an amount received as a scholarship 
under this section.°* 





389. University of Cincinnati v. Bower, 875 F.2d 1207 (6th Cir. 1989). 

390. 867 F.2d 749 (2d Cir. 1989). 

391. Id. at 750 (citing Internal Revenue Code, 26 U.S.C. § 117(a) (1978); 26 C.F.R. § 
1.117-3(a) (1979)). 

392. Id. at 751 (citing 26 U.S.C. § 117(a) (1978)). 

393. Id. 

394. Id. 

395. Id. (quoting H.R. Rep. No. 1337, 83d Cong., 2d Sess. A37, reprinted in 1954 U.S. 
Cope Conc. & ADMIN. NEws 4017, 4173-74; S. Rep. No. 1622, 83d Cong., 2d Sess. 188, 
reprinted in 1954 U.S. Cope Conc. & ApmiNn. News 4621, 4823). 
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This language, however, must be compared with the applicable 
Regulation: 


If an educational institution maintains or participates in a plan 
whereby the tuition of a child of a faculty member of any such 
institution is remitted by any other participating educational in- 
stitution attended by such child, the amount so remitted shall be 
considered to be an amount received as a scholarship under this 
section.>* . 


According to the court, ‘‘[b]y exempting only payments by the school 
attended by the students pursuant to a tuition-assistance arrangement 
. .. [the above-mentioned sentence] by implication excludes from the 
definition of scholarship payments by the employing institution.’’**’ 
Thus, the payments at issue were not scholarships under the Regulation, 
but rather taxable income.** 

Knapp argued that Congress intended to include as non-taxable all 
tuition-assistance payments by educational institutions, including em- 
ploying institutions, for the benefit of the children of faculty members. 
Knapp cited the difference between the language in the Senate and 
House Reports and that in the Regulation. According to Knapp, the 
phrase ‘‘remitted at’’ calls for a construction that includes the N.Y.U. 
Law School’s tuition-assistance program because ‘‘remitted at’’ rather 
than ‘‘remitted by’’ specifies only the payee rather than the payor. 
Knapp argued the Regulation was invalid.*” 

The court rejected this argument. The court held that ‘‘[e]ven if 
‘remitted at’ specifies only the payee school, the language of the 
committee reports does not unambiguously establish the non-taxable 
status [of the N.Y.U. tuition-assistance program].’’*°° According to the 
court, ‘‘remitted at’’ could just as easily be interpreted to mean ‘‘re- 
mitted by.’’*°' Faced with this ambiguity, the court deferred to the 
Regulation since it embodied a reasonable interpretation of the statutory 
language and legislative history.“°* The court held, accordingly, that 
the benefits Knapp received from the tuition-assistance program were 
not exempt from taxation under section 117(a).*” 


C. Students 


In North Carolina v. United States,*°* North Carolina and the North 
Carolina State Education Assistance Authority (NCSEAA) brought an 





396. Id. at 751 (quoting 26 C.F.R. § 1.117-3(a) (1979)). 

397. Id. 

398. Id. at 751-52. 

399. Id. at 752. 

400. 

401. Id. 

402. Id. (citing Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 
844, 104 S. Ct. 2778, 2782 (1984)). 

403. Id. at 752. 

404. 725 F. Supp. 874 (E.D.N.D. 1989), aff'd sub nom. South Carolina State Educ. 
Assistance Auth. v. Cavazos, 897 F.2d 1272 (4th Cir. 1990). 
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action against the United States and the Secretary of Education, seeking 
an injunction and declaratory relief with respect to a new provision of 
the Omnibus Budget Reconciliation Act of 1987.*° That provision 
placed a ceiling on excess reserves accumulated under guaranteed- 
student-loan programs. The Secretary of Education informed the NCSEAA 
that he would withhold reimbursement payments due to the NCSEAA 
until the NCSEAA relinquished its excess reserves.* 

The federal district court held that in order for the state to claim that 
its fifth-amendment property rights had been violated, it must establish 
that the reserves were private property and not property over which 
the United States had dominion and control.*” After analyzing the 
statute and regulations of the Guaranteed Student Loan Program, the 
court found that the NCSEAA did not have the rights of free use, 
enjoyment and disposal of the reserved funds or the right to exclude 
others from it.*°* Since the reserves were not ‘‘private property’’, plain- 
tiffs were not entitled to fifth-amendment protection. [In 1990, the 
Fourth Circuit affirmed the district court’s judgment. ]*” 

Satisfaction, through service or payment, of conditions attached to 
scholarships and student loans raised a wide range of issues in various 
levels of federal courts. Several involved physicians who had received 
governmental health-service scholarships. In United States v. Martin,*’° 
the federal government brought a breach-of-contract action against a 
physician, Dr. Wayne Martin. The government alleged Martin breached 
a contract with the National Health Services Corps (NHSC)*" granting 
him an annual scholarship covering medical-school expenses and com- 
mitting him to one year’s service in the NHSC for each year the 
scholarship was awarded. Martin received scholarship funds totaling 
$30,241 for expenses associated with three of his four years of medical 
school. The contract also provided for liquidated damages in the amount 
of three times the scholarship funds awarded, plus interest, should 
Martin fail to fulfill his obligations to the NHSC.*%? 

After Martin completed medical school and his residency, the NHSC 
sent him a questionnaire to determine where he preferred to fulfill his 





405. Pus. L. No. 100-203, 101 Stat. 1330 (1987) (codified as amended in scattered 
sections of Title 26 of the United States Code). 

406. 725 F. Supp. at 876. 

407. Id. 

408. Id. at 877. 

409. See South Carolina State Educ. Assistance Auth. v. Cavazos, 897 F.2d 1272 (4th 
Cir. 1990). See also Ohio Student Loan Comm’n v. Cavazos, 900 F.2d 894 (6th Cir. 
1990). 

410. 710 F. Supp. 271 (C.D. Cal. 1989). 

411. The National Health Service Corps was established by Congress to address the 
maldistribution of health-care manpower in the United States. Students in the program 
receive scholarships covering their educational and living expenses while in medical 
school, in return for which they promise to serve in health-manpower-shortage areas as 
designated by the Secretary of the Department of Health and Human Services. Id. 

412. Id. at 272-73. 
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obligation. Martin failed to respond, and was subsequently assigned to 
the Indian Health Services in South Dakota. After Martin failed to 
respond to a series of letters, he was placed in default on his service 
obligation. Three years after placing Martin in default, the NHSC, 
having learned that Martin had completed a three-year residency in 
ophthalmology, brought suit against him. 

Addressing Martin’s affirmative defenses, the court first found that 
the defense of impossibility did not apply to contracts whose terms 
have been set by statute. Martin alleged he was incapable of performing 
primary care, the only care offered by the NHSC. The court found that 
the only support for this allegation was Martin’s own subjective opin- 
ion, and since contractual impossibility is determined by an objective 
standard Martin’s impossibility defense lacked merit. 

The defense of unconscionability failed as well. Martin failed to show 
any absence of meaningful choice by one party and contractual terms 
unreasonably favorable to the other party.* 

Finally, Martin claimed the government should be estopped from 
enforcing the scholarship contract because the NHSC was obligated to 
place him in an urban area for fulfillment of his service commitment.** 
The court rejected this defense, finding that, whatever oral commit- 
ments the NHSC had made to him, no commitment to place him in an 
urban setting appeared in, or could be read into, the contract.** 

In United States v. Duffy,*’* the Sixth Circuit Court of Appeals held 
that a 1981 amendment to the National Health Service Corps Scholar- 
ship Program,*’” allowing scholarship recipients to open private prac- 
tices in any health manpower shortage area—‘‘high priority’’ or not— 
did not affect the discretion of the Secretary of Health and Human 
Services to assign scholarship recipients to geographic areas in need of 
health-care professionals.**® The court found that a physician who 
refused to choose a location specified on a placement-opportunity list 


for physicians choosing private practice breached the scholarship con- 
tract.*** 





413. Id. at 273. 

414. Id. at 274. 

415. Id. at 275. The court also rejected Dr. Martin’s allegation that the scholarship 
contract established involuntary servitude in violation of the thirteenth amendment. The 
court found that since the contract provided for liquidated damages in lieu of service in 
the NHSC, there could be no involuntary servitude. Accordingly, the court entered 
summary judgment in favor of the government and ordered Dr. Martin to pay a principal 
amount of $90,723, plus interest of $121,084.98. Id. 

416. 879 F.2d 192 (6th Cir. 1989). 

417. 42 U.S.C. § 2541 (1988) (codified as amended). 

418. 879 F.2d at 196 (citing Fisher v. Bowen, 659 F. Supp. 784, 789 (D. Or. 1987) 
(the 1981 amendment was not intended to allow scholarship recipients absolute discretion 
in determining their assignments)). 

419. Id. at 197. See also United States v. Gross, 725 F. Supp. 892 (W.D. La. 1989); 
United States v. Hatcher, 716 F. Supp. 447 (S.D. Cal. 1989). 
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During the Review Year, courts also held that the government’s one- 
year deferral of a debtor’s service obligation under the Public Health 
and National Health Service Corps Scholarship Program, in order to 
allow the debtor to complete his residency, did not constitute a refusal 
of a tender of debtor’s services or excuse the debtor’s performance 
under the contracts;*”° that, under the Public Health and National Health 
Service Corps Scholarship Program (and its successor), a physician who 
prematurely terminates performance of his active-duty obligation cannot 
prorate the amount owed the government, on the basis of years served, 
but rather becomes liable for the entire amount of the scholarship 
assistance;*?' that the provision for treble damages (plus interest) in the 
National Health Service Corps contract represented a valid liquidation 
of damages rather than an unenforceable penalty;*?? and that district 
courts have no discretion to reduce the statutory requirement of treble 
damages for breach of the scholarship contract.*?° 

In Elter v. Great Lakes Higher Education Corporation,*** a student 
alleged that a state agency impermissibly discriminated against him 
when, in denying him a student loan, it considered his default upon 
a prior student loan.*?5 The student’s case rested upon an interpretation 
of a federal statute providing that ‘‘a governmental unit may not deny 
... or refuse to renew a license .. . or other similar grant to . . . [or] 
discriminate with respect to such a grant against .. . a person that... 
has not paid a debt ... that was discharged under the Bankruptcy 
Act.’’46 According to the student, the phrase ‘‘other similar grant’’ 
included a guaranteed student loan.’’*?’ 

The court held that a guaranteed student loan was not a governmental 
grant within the statute and therefore the statute was inapplicable. 
According to the court, the term ‘‘other similar grant’’ does not include 
the future extension of credit. ‘‘Congress had rejected a flat prohibition 
against all forms of discrimination on account of bankruptcy.’’** If 
Congress had desired to protect the extension of credit from discrimi- 
nation, it would have expressly done so in the statute.*”° 

In Graham v. Security Savings and Loan,**° Paul Graham and Estelle 
Sanders initiated a class action against, among others, Security Savings 
and Loan, seeking rescission of their student loans and restoration of 





. In re Dillingham, 104 Bankr. 505 (N.D. Ga. 1989). 

. United States v. Barry, 719 F. Supp. 1047, 1050 (M.D. Ala. 1989). 

. In re Dillingham, 104 Bankr. at 511. 

. United States v. Duffy, 879 F.2d 192, 197-98 (6th Cir. 1989). 

. 95 Bankr. 618 (E.D. Wis. 1989). 

ia. 

. Id. at 619 n.3 (quoting 11 U.S.C. § 525(a) (1982)). 

. 95 Bankr. at 620. 

. Id. 

. Id. 

. 125 F.R.D. 687 (N.D. Ind. 1989), aff'd sub nom. Veal v. First Am. Sav. & Loan 
914 F.2d 909 (7th Cir. 1990). 
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their eligibility for higher-education funds. The plaintiffs, students at 
Adelphi Business College, alleged that they were induced to enroll at 
the school by Adelphi’s fraudulent and deceptive practices.**! Once 
enrolled, these students obtained guaranteed student loans to finance 
their education. Further, Adelphi received Pell grants from the United 
States guarantor. The plaintiffs alleged that Adelphi failed to comply 
with the grant program’s requirements because the class did not receive 
the educational benefits for which Adelphi received the monies. Adel- 
phi filed for bankruptcy in 1987. The plaintiffs based their theory of 
recovery in part on the claim that Security Savings and Loan violated 
the Higher Education Act of 1965.*%? 

The court held, among other things,*** that under the Higher Edu- 
cation Act a borrower’s liability may be discharged only if the borrower 
dies, becomes permanently and completely disabled, or is relieved of 
the obligation by a discharge in bankruptcy.*** Thus, according to the 
court, federal law provides these exclusive remedies and preempts the 
plaintiffs’ state-law remedy of rescission. Furthermore, the court held 
that a private right of action does not arise under the Higher Education 
Act. The court found no indication of a legislative intent to create such 
a private remedy under the Act; indeed, such a remedy would not be 
consistent with the underlying purpose of the legislative scheme.** 
Accordingly, the court dismissed the plaintiffs’ complaint.*** [In 1990, 


the Seventh Circuit affirmed the district court’s judgment on the sole 
ground that the plaintiffs had failed to state a claim for relief against 
the defendants. ]**” 





431. Id. 

For a similar case, see Abraham v. Marist College, 706 F. Supp. 294 (S.D.N.Y. 1989). 
In Abraham, the court concluded that a prison inmate who received Pell Grants lacked 
standing to sue the college for allegedly defrauding the government by forcing student- 
inmates to take more courses than they desired in order to collect the maximum amount 
of Pell Grant funding; the student suffered no actual or threatened injury, even though 
he alleged that in the future he could find that he had no further eligibility for Pell 
Grants. 

432. Id. at 689. See Higher Education Act of 1965, 20 U.S.C. § 1001 et seq. (1988). 

433. The court also held that the students were not entitled to class certification 
because of the general rule that an action based substantially on oral rather than written 
communications is inappropriate for treatment as a class-action suit. 125 F.R.D. at 689. 

434. Id. at 692 (citing 20 U.S.C. § 1087(a)(b) (Supp. 1988); 34 C.F.R. § 682.102(c); 
United States v. Pold, 462 F. Supp. 801, 806 (D.S.D. 1978)). 

435. Id. at 693. See also St. Mary of the Plains College v. Higher Educ. Loan Program, 
724 F. Supp. 803 (D. Kan. 1989). The court there noted that the statute expressly provides 
broad enforcement power to the Secretary of Education, but is silent concerning whether 
students or institutions may proceed directly against the lender. When a statute provides 
specific means of enforcement, courts should be wary of reading others into it. Id. at 
806-07 (citing Transamerica Mortgage Advisors v. Lewis, 444 U.S. 11, 19-20, 100 S. Ct. 
242, 246-47 (1979)). 

436. Id. at 694. 

437. Veal v. First Am. Sav. & Loan Ass’n, 914 F.2d 909 (7th Cir. 1990). 
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In Jones v. Cavazos,*** the plaintiff, a former student who defaulted 
on her student loan, was notified that if she did not arrange to repay 
her loan it would be subject to offset against her income-tax refund.**® 
The plaintiff alleged that the notice was constitutionally defective 
because it did not include a list of possible defenses.**° The court noted 
that the plaintiff did not suggest in her complaint, brief, or oral 
argument any possible defenses. In light of this, the court reasoned 
that the failure to list possible defenses could not have injured the 
plaintiff.**: The student therefore lacked standing.*# 

Plaintiff also contended that the ten-year statute of limitations had 
run on her student loan. Plaintiff defaulted on her loan in 1974, the 
loan was assigned to the Secretary of Education in 1986, and the 
proposed-offset notice issued in 1987.*** The court said that the statute 
of limitations begins to run when the default is assigned to the agency 
requesting the offset, or, in this case, the date when it was assigned to 
the Secretary of Education.*** 

In In re Shryock,*** Kevin Shryock, a former Pittsburg State University 
student, filed a petition in bankruptcy on July 6, 1988, seeking a 
discharge from his student loans under section 523(a)(8) of the Bank- 
ruptcy Code.*** Though Shryock’s loans became due on or prior to June 
1, 1983, he did not begin normal repayment of his loans at this time. 
Instead, Pittsburg State University granted Shryock the right to make 
minimal payments on his loans in order to allow him to consolidate 
the loans under ‘‘Sallie Mae’’.**” In late 1983, Shryock was denied the 
right to consolidate his loans under ‘‘Sallie Mae’’, and Pittsburg State 
University extended his modified repayment schedule in case the Sallie 
Mae consolidation program was reinstated at a later date.‘ 

A student loan is nondischargeable under section 523(a)(8)(A) of the 
Bankruptcy Code unless the loan first became due at least five years 
prior to the date of the filing of the petition, exclusive of any applicable 
suspension of the repayment period.**® The court noted that the loans, 
without any suspension period, became due five years and one month 





438. 889 F.2d 1043 (11th Cir. 1989). 

439. See 34 C.F.R. §§ 30.20 to 30.25; and 31 U.S.C. § 3720A(b) (1988). 

440. 889 F.2d at 1045. 

441. Id. at 1047. The court reached the same result with regard to her complaint that 
the failure to grant a timely hearing regarding the offset violated her procedural-due- 
process rights. Id. 

442. Id. 

443. Id. 

444. Id. at 1048 (citing Roberts v. Bennett, 709 F. Supp. 222 (N.D. Ga. 1989)). 

445. 102 Bankr. 217 (D. Kan. 1989). 

446. Id. at 218 (citing 11 U.S.C. § 523(a)(8) (1988)). 

447. Id. (The Student Loan Marketing Association, or ‘‘Sallie Mae,’’ is a government- 
sponsored enterprise designed to channel credit into higher education. Sallie Mae pur- 
chases student loans from lenders and the federal government guarantees the debt.) 

448. Id. 

449. Id. (citing 11 U.S.C. § 523(a)(8)(A) (1988)). 
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before the filing of the petition. Before the court was whether a ‘‘sus- 
pension of the repayment period’’ on these loans made the loans 
nondischargeable due to the five-year requirement.** ‘‘Suspension’’, 
according to the court, includes any time the original repayment period 
is set aside either by cessation or modification of payments.*** Accord- 
ingly, the court found that Shrycock’s modified repayment schedule 
constituted a ‘‘suspension’’, and, as a result, the loans were nondis- 
chargeable.**? 

In Matter of Coleman,*** a debtor sought to have his loans, received 
through the Guaranteed Student Loan Program, discharged under the 
exception set out in the Bankruptcy Code*™* for ‘‘undue hardship.’’**5 
The court held that the debtor shoulders the burden of proving ‘‘undue 
hardship,’’*** because such a claim is in the nature of an affirmative 
defense. The court also found that the burden of proof as to entitlement 
of nondischargeability falls upon the creditor. The court concluded that 
the student loans at issue would not be discharged for ‘‘undue hard- 
ship,’’ because the debtor currently had excess funds with which to 
repay the loans and good financial prospects.**” 

Indeed, as another court held, to justify the discharge in bankruptcy 
of a student loan, it is not enough for the debtor to prove that repayment 
would be a great burden at the time of the bankruptcy. It must also be 
shown that the debtor’s financial circumstances will not foreseeably 
change for the better over the next ten years.** 

Proceeding under a different chapter of the Bankruptcy Code may 
spare the debtor any burden of proving undue hardship. In re Winthurst*® 
addressed whether debtors could have a student loan discharged in 
proceedings under Chapter 13, as opposed to Chapter 7, through a 
minimal one-percent payment over the three-year term of the plan. The 





450. Id. at 219. 

451. Id. (citing In re Eckles, 52 Bankr. 433, 434 (E.D. Wis. 1985)). 

452. Id. 

For more on this provision, see In re Bunger, 99 Bankr. 453 (D. Kan. 1989), holding 
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453. 98 Bankr. 443 (S.D. Ind. 1989). 

454. See 11 U.S.C. § 523(a)(8)(B) (1982). 

455. 98 Bankr. at 446. 

456. Id. at 447 (citing Binder v. United States Dept. of Educ. (In re Binder), 54 Bankr. 
736, 739 (D.N.D. 1985)). 

457. Id. at 447-55. 

Even though the debtor’s budget is very limited, a discharge in bankruptcy for ‘‘undue 
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loan. See In re Doyle, 106 Bankr. 272 (N.D. Ala. 1989). 

458. See In re Bey, 95 Bankr. 376 (W.D. Pa. 1989). 

459. 97 Bankr. 457 (C. D. Ill. 1989). 
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court held that a student loan not dischargeable under Chapter 7 may 
be discharged under Chapter 13, even if the sole purpose of the 
proceeding is to discharge a student loan which could not be discharged 
under Chapter 7.‘ The court found that the debtors acted in good faith 
in initiating the proceedings, and that discharge under Chapter 13 
requires no demonstration of undue hardship.** 


VIII. EMPLOYMENT*® 


A. The Employment Contract 


In Curran v. Catholic University of America,*®* the Reverend Charles 
E. Curran, a tenured professor of Catholic theology at the Catholic 
University of America (CUA), maintained that the University violated 
his contractual right to academic freedom by barring him from teaching 
Catholic theology.*** Curran’s public dissent from Catholic doctrine had 
led the Holy See to declare him ‘‘not suitable nor eligible to teach 
Catholic theology.’’**> As a result, the University’s Board of Trustees 
withdrew Curran’s canonical mission, an ecclesiastical license required 
of teachers in departments conferring ecclesiastical degrees at CUA. 
After an unsuccessful attempt to negotiate an alternative teaching as- 
signment for Curran, the Board barred Curran from teaching Catholic 
theology anywhere within the University.** 

In evaluating Curran’s claim, the court first found that, when Curran 
acquired tenure in 1970 or 1971, his contract did not require him to 
have a canonical mission.**’ In the university setting, however, ‘‘[bJoth 
parties to the contract understand’’ that the university may alter its 
relationship even with tenured faculty members by changing its bylaws 
or other governing documents. Otherwise, ‘‘each faculty member [would] 





460. Id. (citing In re Lawson, 93 Bankr. 979 (N. D. Ill. 1988)). 

461. Id. at 460. 

462. With regard to securing disclosure of personnel materials, see supra notes 308- 
18 and accompanying text. With regard to access to university employees for purposes 
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463. No. 1562-87 (D.C. Super. Ct., Civ. Div., Feb. 28, 1989). For discussion of the 
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The Curran Controversy, 13 J.C.U.L. 375 (1987). 

464. Id. at 2-3. In June 1990, with no discussion and only one dissenting vote, the 
American Association of University Professors (AAUP) voted to censure CUA for sus- 
pending Curran from teaching theology. An AAUP investigating committee found that, 
“for all practical purposes,’’ CUA had deprived Curran of tenure without due process or 
adequate cause. Blum, AAUP Censures Administrations of 4 Institutions It Says Violated 
Professors’ Academic Freedom, Chron. Higher Educ., June 27, 1990, at A15. 

465. Id. at 1 (quoting Letter from Joseph Cardinal Ratzinger to Rev. Charles E. Curran 
(July 25, 1986)). 

466. Id. at 2-3. 
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enjoy[] different benefits or bear[] different burdens depending on when 
he or she received tenure.’’*** The court determined that, when Curran 
acquired tenure, ‘‘certain basic facts were clearly understood and ac- 
cepted by the parties,’’ including the fact that ‘‘the Holy See might 
change the requirements for [ecclesiastical] faculties at any time, im- 
posing on the University an obligation to accommodate such changes 
or risk losing the authority to confer ecclesiastical degrees.’’*°* When 
the University explicitly ‘‘introduced or reintroduced’’ the requirement 
of a canonical mission in 1981,‘ Curran ‘‘had, and was required by 
his contract to maintain, a canonical mission.’’*”? The court held that 
the withdrawal of the canonical mission was not a breach of Curran’s 
contract with the University.*”? 

The court then inquired whether Curran had a right to teach Catholic 
theology, without a canonical mission, in a nonecclesiastical faculty 
within the University.*”? Although the University had agreed that Curran 
could teach anything but Catholic theology, Curran asserted that ‘‘eve- 
rything he [taught was] Catholic Theology’’ and argued that, in effect, 
the University had constructively discharged him without a judgment 
of incompetence in his academic discipline.*”* In an ordinary case, the 
court noted, the University would clearly have no duty to place a 
dismissed professor in another department. Curran’s case, however, 
was ‘‘not an ordinary case’’; Curran’s dismissal was based not on peer 
review of his competence but on the Holy See’s judgment that he was 
ineligible to teach Catholic theology.*”® 

The court therefore based its decision not on the ‘‘traditional norms 
of academic tenure,’’ but simply on ‘‘what the contract says and what 
the parties to it intended.’’*”* All of the University’s self-descriptions, 
including those in the faculty handbook that defined the contractual 
relationship between the faculty member and the University,*”” empha- 





468. Id. at 16-17 (citing Karlen v. New York Univ., 464 F. Supp. 704 (S.D.N.Y. 1979); 
Rehor v. Case W. Reserve Univ., 43 Ohio St. 2d 224, 331 N.E.2d 416 (1975)). 

469. Id. at 17-18. 

470. Id. at 15 & n.9. The court found that, in 1981, CUA’s Chancellor conferred the 
canonical mission retroactively on all professors in the ecclesiastical faculties who had 
received tenure before 1981, including Curran. Id. at 18 n.17. 

471. Id. at 19. The court noted that, if it had come to the opposite conclusion on this 
point, it would have been ‘‘squarely presented with a substantial constitutional question’ 
involving the Catholic Church’s exclusive right to decide who may teach in its name. 
Id. at 19 n.13 (citing Jones v. Wolf, 443 U.S. 595, 602-04, 99 S. Ct. 3020, 3024-26 (1979); 
Serbian E. Orthodox Church v. Milivojevich, 426 U.S. 696, 710-14, 96 S. Ct. 2372, 2381- 
83 (1976); Gonzalez v. Archbishop, 280 U.S. 1, 16, 50 S. Ct. 5, 7 (1929); Watson v. 
Jones, 80 U.S. (13 Wall.) 679 (1872)). 

472. Id. at 19-20. 

473. Id. at 20-22. 

474. Id. at 22. 

475. Id. at 23-24. 

476. Id. at 24. 

477. Id. at 3. 
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sized CUA’s ‘‘unique relationship to the Holy See and its concomitant 
relationship to the Roman Catholic Church.’’*”* Curran himself testified 
that, at all relevant times, he understood CUA’s ‘‘special relationship”’ 
with the Roman Catholic Church.’ The court found, therefore, that 
Curran could not reasonably have expected the University to defy a 
definitive judgment by the Holy See that he was ineligible to teach 
Catholic theology.*”° 

In Kyriakopoulos v. George Washington University,**: an associate 
professor in the electrical-engineering and computer-science depart- 
ments of George Washington University, Nicholas Kyriakopoulos, brought 
a breach-of-contract action against the University based upon its re- 
peated refusals, from 1973 to 1978, to promote him to full professor.**? 

Kyriakopoulos appealed the 1978 decision.*** Three committees re- 
viewed his case. Two committees concluded that the Personnel Com- 
mittee responsible for denying Kyriakopoulos’ promotion improperly 
applied the governing criteria*** in considering his 1978 application. 
These committees, however, reached no conclusion as to whether 
Kyriakopoulos merited promotion. A third committee recommended 
Kyriakopoulos for promotion to full professor as of Fall, 1983. The 
matter went to the Board of Trustees, which remanded the case to the 
Personnel Committes for a finding that Kyriakopoulos merited promo- 
tion.*** In 1985, on remand, the Personnel Committee once again con- 


cluded that Kyriakopoulos did not merit promotion. In response, 
Kyriakopoulos sued in March of 1986.** 

Three of Kyriakopoulos’ breach-of-contract claims related to his 1978 
denial of promotion.**” The Court of Appeals held these claims barred 
by the District of Columbia’s statute of limitations. According to the 
court, the statute of limitations limits breach-of-contract actions to three 
years, beginning when the plaintiff has reasonable notice of the breach. 





478. Id. at 25 & n.15. 

479. Id. at 25-26. 

480. Id. at 26. Accordingly, the court held that Curran’s contract did not ‘‘give him 
the right to teach Catholic Theology at Catholic University in the face of a definitive 
judgment by the Holy See that he is ineligible to do so.’’ Id. at 35. Whether this decision 
would ultimately be good for the University or for the Church, the court concluded, ‘‘is 
something they have a right to decide for themselves.’’ Id. 

The court also briefly discussed and rejected Curran’s claims for promissory estoppel, 
breach of an implied covenant of good faith and fair dealing, and wrongful discharge. 
Id. at 27 n.17. Additionally, the court ruled that, even if CUA had breached its contract 
with Curran, specific performance would be a ‘‘virtually unthinkable’ remedy. Id. at 28- 
31. 

481. 866 F.2d 438 (D.C. Cir. 1989). 

482. Id. at 440-41. 

483. Id. 

484. Under the operative criteria, a candidate for promotion to full professor must 
possess outstanding ability. Id. 

485. Id. at 440. 

486. Id. at 441. 

487. Id. 
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The court found Kyriakopoulos had notice of the events underlying his 
allegations in 1979, when he received a letter informing him of his 
denial of promotion.*® The court rejected Kyriakopoulos’ contention 
that the University’s grievance procedures toll the statute of limita- 
tions.**° 

Kyriakopoulos also alleged a breach of contract when the Personnel 
Committee in 1985 denied his promotion on demand. Kyriakopoulos 
alleged the Committee created and applied inoperable criteria to his 
application and failed to provide findings to support its adverse posi- 
tion.**° The district court granted summary judgment for the University 
on this claim, despite expert testimony supporting Kyriakopoulos’ 
standing in his field and other pertinent evidence suggesting fitness 
for promotion.**! Due to first-amendment concerns, the district court 
found incompetent and inadmissible the testimony evaluating Kyriak- 
opoulos’s merits as a scholar. The Court of Appeals disagreed, holding 
that the district court should consider the record fully, ‘‘uninhibited 
by a conception that the First Amendment (or the special nature of a 
university) shields the University’s promotion decision from the scru- 
tiny necessary for the protection of contractual rights.’’*°? According to 
the court, this case did not involve judicial evaluation of a professor’s 
scholarly merit, but merely an inquiry to ensure that the University 
performed its contractual duty to dispose of a professor’s application 
for promotion on no basis other than scholarly merit.‘ 


B. The Tenure Process 


In Faculty of City University of New York Law School v. Murphy,** 
the faculty of the City University of New York (CUNY) Law School at 





488. Id. at 442. 

489. Id. at 443. 

490. Id. at 441. 

491. Id. at 446. 

492. Id. 

493. Id. For more on the employment contract, see Benoit v. Emory Univ., 381 S.E.2d 
394 (Ga. App. 1989), in which the Georgia Court of Appeals found that a letter from an 
Emory University official to an associate professor, informing him of the decision to 
terminate his appointment due to a phase-out of an undergraduate program and offering 
him salary increases and bonuses as consideration for his promise to continue with the 
University during a three-year transition period, and the professor’s reply letter, stating 
his intent to remain until the end of his appointment under the terms specified in the 
official’s letter, did not create an agreement to accept the termination in exchange for 
the benefits. Id. at 395-96. Since the intent of the parties was ambiguous, however, the 
court considered surrounding circumstances to determine the parties’ intent. The court 
found that in a deposition the professor admitted he waived his right to continue his 
appointment and accepted the termination, as well as the other benefits, as consideration 
for his promise to remain in his position during the phase-out. The court also found that 
the University’s express promise of salary increases constituted new consideration sup- 
porting the new agreement. Id. at 396-97. 

494. 149 A.D.2d 315, 539 N.Y.S.2d 367 (1989). For an account of earlier proceedings 
in this case, see Dutile, Higher Education and the Courts: 1988 in Review, 16 J.C.U.L. 
246-47 (1989). 
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Queens College challenged the right of CUNY’s Chancellor, Joseph 
Murphy, to withhold from the Board of Trustees the applications for 
tenure of two law professors who received favorable recommendations 
from the faculty review committee.*** The court held that under New 
York State’s Education Law,*%* CUNY’s Board of Trustees had the 
exclusive, non-delegable power to grant tenure and that the Chancellor 
did not have the authority to withhold applications from the Board of 
Trustees.*°” 

In Omlor v. Cleveland State University,*** Dennis Omlor, a former 
full-time instructor at Cleveland State University (CSU), sued CSU, 
alleging, among other things,**° that he had attained de facto tenure. 
CSU adopted a written, formal tenure system in 1974, providing that 
tenure was granted only by formal action of the Board of Trustees.5” 
Omlor’s yearly contracts with CSU provided that his position would 
be terminated should he not qualify for tenure by his seventh year as 
an instructor. Omlor failed to achieve tenure after his seventh year and 
his position was terminated.5™ 

On appeal, the Supreme Court of Ohio held that ‘‘a nontenured 
faculty member of a university has no entitlement to tenure on a de 
facto basis, where the university has a formal tenure system which 
provides that tenure may be obtained only by formal grant of such 
privilege.’’*°? The court also held that the CSU employment contracts 
during a faculty member’s nontenured probationary period do not create 
a right to continued employment.** The court affirmed the grant of 
summary judgment for CSU.5% 


C. Constitutional Rights 
1. Due Process 
a. Is Process Due? 


i. Property Interests 


Since procedural due process must be accorded only when a property 
or liberty interest is at stake,*°> much litigation in 1989 assessed whether 





. 149 A.D.2d at 315, 539 N.Y.S.2d at 368. 
. Id. at 316, 539 N.Y.S.2d at 369. 
. Id. at 316-17, 539 N.Y.S.2d at 369. 
. 45 Ohio St. 3d 187, 543 N.E.2d 1238 (1989). 
. He also alleged he had been denied formal tenure due to the exercise of first- 
amendment rights. See supra notes 38-40 and accompanying text. 
500. 45 Ohio St. 3d at 187-88, 543 N.E.2d at 1239. 
501. Id. at 188, 543 N.E.2d at 1240. 
502. Id. at 189, 543 N.E.2d at 1241 (citing Scagnelli v. Whiting, 554 F. Supp. 77, 79 
(M.D.N.D. 1982). 
503. Id. at 190, 543 N.E.2d at 1241 (citing Matheney v. Frontier Local Bd. of Educ., 
62 Ohio St. 2d 362, 405 N.E.2d 1041 (1980)). 
504. Id. at 191, 593 N.E.2d at 1242. 
505. Hullman v. Board of Trustees, 725 F. Supp. 1536 (D. Kan. 1989); Beken v. Eaglin, 
711 F. Supp. 1165 (D.S.C. 1989). 
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an employee’s status, or the method in which it was altered, gave rise 
to such an interest. A North Carolina court found no property interest 
attending an at-will employment contract even though the discharged 
employee desired to attend medical school; admission to a professional 
school is a privilege and not a property right.5°° Various courts found 
no property interest created by reemployment through fixed-term con- 
tracts, including those of nontenured faculty.5°” 

Still another court found no property interest implicated in an inter- 
departmental transfer of a tenure-track professor.*° The court observed 
that ‘‘[njot every contractual right a public employee has as a term and 
condition of the employment relation is constitutionally actionable in 
federal court.’’>°° The court held that under his contract, and during 
the term of that contract, the professor had a legitimate contractual 
expectation of continued employment in the College of Osteopathic 
Medicine at the University, but not in a specific department. The court 
noted that the professor lost neither salary nor rank through the transfer.*"° 


ii. Liberty interests 


Just as it implicated no property interest, the inter-departmental 
transfer raised no liberty interest. Despite the professor’s allegation that 
his liberty interest had been violated by the limitation of his employ- 
ment opportunities, the court held that he did not show that a ‘‘definite 


range of opportunities [was] no longer open’’ to him.*" 

Other assertions of liberty interests in university-employment contexts 
also met negative results. In Parate v. Isibor,*'? a nontenured professor 
alleged that his termination, at the end of a one-year contract, arbitrarily 
and unreasonably interfered with a liberty interest in the free and full 
pursuit of his profession.*** The Sixth Circuit disagreed: the professor 





506. Privette v. University of N.C., 385 S.E.2d 185 (N.C. App. 1989). 

507. Hullman v. Board of Trustees, 725 F. Supp. 1536 (D. Kan. 1989), on reconsid- 
eration in part, 732 F. Supp. 91 (D. Kan. 1990); Beken v. Eaglin, 711 F. Supp. 860 
(D.S.C. 1989). See also English v. Hairston, 888 F.2d 1069 (5th Cir. 1989) (Texas Term 
Contract Nonrenewal Act, Tex. Epuc. Cope ANN. §§ 21.201 et seq. (Vernon 1987 & Supp. 
1989), did not create a property interest in employment beyond the terms specified in 
the contract; the purpose of such a contract is to provide procedural safeguards to 
employees whose contracts are not being renewed); Omlor v. Cleveland State Univ., 45 
Ohio St. 3d at 190, 543 N.E.2d at 1241 (citing Matheny v. Frontier Local Bd. of Educ., 
62 Ohio St. 2d 362, 405 N.E.2d 1041 (1980)) (for more on Omlor, see supra notes 38- 
40, 498-504 and accompanying text); Schneider v. Indian River Community College 
Found., 875 F.2d 1537, 1544-45 (11th Cir. 1989). For more on Schneider, see supra notes 
72-87 and accompanying text. 

508. Farkas v. Ross-Lee, 727 F. Supp. 1098 (W.D. Mich.), aff'd, 891 F.2d 290 (6th 
Cir. 1989). 

509. Id. at 1103. 

510. Id. at 1104-05. See Spiegel v. University of South Fla., 555 So. 2d 428 (Fla. Dist. 
Ct. App. 1989). 

511. Id. at 1106. 

512. 868 F.2d 821 (6th Cir. 1989). For more on this case, see supra notes 65-71 and 
accompanying text. 

513. Id. at 831. 
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remained free to pursue his chosen profession at another institution.*" 

The reassignment and later nonrenewal of a Dean at Pratt Community 
College implicated no liberty interest, even though the Board of Trustees 
(1) placed a guard in the administration building; (2) stated in its 
minutes that it found no reason to disapprove the President’s recom- 
mendation that the Dean be reassigned; and (3) issued a press release 
that said that the Dean’s ‘‘counteroffer was refused as it was deemed 
necessary to maintain control over the operations of the institution.’’>* 
In order to have a successful claim for deprivation of liberty, the federal 
district court said, the defendant’s actions must result in the publication 
of false and stigmatizing information.*** The Board’s actions did not do 
this.5”” 

In Spiegel v. University of South Florida,*** however, a Florida court 
agreed that the plaintiff's sudden termination as department chair, a 
position he had filled pursuant to seven one-year contracts, implicated 
a liberty interest. The university’s discharging him without notice or 
explanation created a potential adverse effect upon his ability to obtain 
employment.*’® 


b. What Process Is Due? 


Even if a protectable interest is involved, what procedures must attend 


the proposed change in the employee’s status? In Martin v. Guillot,5?° 
John C. Martin, a former Director of Student Affairs at the University 
of North Alabama (U.N.A.), challenged his discharge by Robert M. 
Guillot, the President of U.N.A.’s Board of Trustees. Guillot had ter- 
minated Martin’s employment on the grounds that Martin’s dependency 
on prescription drugs deleteriously affected his work performance. 
Martin sought a preliminary injunction to require a hearing and con- 
tinued compensation from the date of the termination to that of the 
hearing. The district court found that Martin had a property interest in 
continued employment and ordered the defendants to convene a com- 
mittee hearing and make available procedures for review in accordance 
with the provisions of the Employees Personnel Handbook.*' 
Following a complete hearing, a five-member committee voted unan- 
imously to recommend termination. Guillot agreed with the recommen- 
dation and again gave Martin notice of his termination. Martin appealed 
the termination to the Board of Trustees, which, without reviewing any 





. Id. at 832. 

. Hullman v. Board of Trustees, 725 F. Supp. 1536, 1553 (D. Kan. 1989). 
. Id. at 1552. 

. Id. at 1553. 

. 555 So. 2d 428 (Fla. Dist. Ct. App. 1989). 

. Id. at 429. 

. 875 F.2d 839 (11th Cir. 1989). 

. Id. at 841. 
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of the evidence and testimony collected by the hearing committee, 
affirmed the decision.*?? 

Martin returned to the district court, again alleging his right to due 
process had been violated, and requesting that the court hold the 
defendants in contempt for failing to obey the previous court order. 
The district court found the defendants in contempt and ordered the 
trustees to conduct an appellate review of the evidence collected by 
the committee. The court maintained jurisdiction to monitor compliance 
with the order.*?° 

In accordance with the court order, the Board of Trustees reviewed 
the evidence compiled by the committee and affirmed the committee’s 
recommendation to terminate Martin’s employment. The Trustees, how- 
ever, declined to review supplemental evidence and testimony offered 
by Martin.524 

Returning to the judicial process,5*5 Martin argued on appeal that he 
was entitled to reinstatement.* The Eleventh Circuit Court of Appeals 
began its inquiry by employing a two-tiered inquiry. The Court exam- 
ined (1) whether the procedures followed by institutional authorities 
comported with the requirements of due process, and (2) whether 
substantial evidence supported the action taken.*?” The discharged em- 
ployee, stated the court, must be given: 


(1) notice of the reasons for dismissal; (2) notice of the names of 
adverse witnesses and the nature of their testimony; (3) a mean- 





522. Id. at 842. 

523. Id. 

524. Id. 

525. At the trial level, Martin, believing that the Trustees had not yet accorded him 
due process, moved the court to find the defendants in continued contempt until they 
purged themselves of contempt by reinstating him with back pay. The district court 
granted a limited contempt order, requiring the defendants to pay Martin an amount 
approximately equal to the back pay Martin requested. The district judge stated that the 
payment was meant not as compensation to Martin, but rather as a sanction for the 
defendants’ having failed to obey the prior orders of the court. Id. at 842-43. The Court 
of Appeals reversed the district court’s contempt order. Id. at 845. The court stated that 
a civil contempt order is designed to coerce a contemnor into compliance with the court’s 
order or to compensate a complainant for losses sustained, while a criminal contempt 
order is designed to vindicate a court’s authority by punishing a contemnor. Id. (citing 
Sizzler Family Steak Houses v. Western Sizzlin Steak House, Inc., 793 F.2d 1529 (11th 
Cir. 1986); Rickard v. Auto Publisher, Inc., 735 F.2d 450 (11th Cir. 1984); Combs v. 
Ryan’s Coal Co., 785 F.2d 970 (11th Cir. 1986), cert. denied, 479 U.S. 853, 107 S. Ct. 
187 (1986)). The court stated that, since the defendants had already provided Martin 
with due process prior to the issuance of the contempt order, there remained nothing to 
coerce them to do. The court also stated that the contempt order could not be construed 
as compensatory, because the district court stated that the purpose of the contempt order 
was not to compensate Martin. The contempt here involved, therefore, was criminal and 
as such could not stand because the district court failed to comply with the Federal 
Rules of Criminal Procedure. Id. at 845-46. 

526. Id. 

527. Id. at 844. 
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ingful opportunity to be heard; and (4) the right to be heard by a 
tribunal which possesses some academic expertise and an apparent 
impartiality toward the charges leveled against the employee.*”* 


The court held that the defendants eventually did afford Martin due 
process in conformity with U.N.A.’s procedures.*?® The court stated 
that it was properly within the trustees’ discretion not to consider the 
supplemental evidence and testimony offered by Martin.**° 

Next, the court considered whether substantial evidence supported 
the Trustees’ decision. The purpose of this inquiry was to determine 
whether there had been a rational basis for depriving Martin of his 
property right.*** The court held that the defendants’ decision to ter- 
minate Martin was not clearly erroneous and that it was rationally 


related to a legitimate purpose: maintaining sound university admin- 
istration.>*? 


2. Fourth Amendment—Drug Testing 


During the Review Year, the United States Supreme Court decided 
two cases that, while not dealing directly with education, carry impor- 
tant implications for drug testing by educational institutions. Indeed, 
although the cases pertain directly to the employment context, their 
lessons perhaps spill over into the area of drug testing of athletes by 


public universities. 

The first case, National Treasury Employees Union v. Von Raab,*** 
involved a comprehensive program implemented by the United States 
Customs Service. The program mandated urinalysis for any employee 
seeking either a transfer or a promotion to a position dealing directly 
with drug interdiction or requiring the incumbent to carry a firearm or 
handle sensitive information. The program provided detailed mechan- 
isms to limit invasions of privacy and to preclude substitution or 
adulteration of test specimens. A federal employees’ union and one of 
its officials challenged the program. 

The Supreme Court, though finding such urinalysis to be a search 
under the fourth amendment, emphasized that the program was ‘‘not 
designed to serve the ordinary needs of law enforcement’’; the test 
results could not be used in a criminal prosecution without the consent 
of the employee. Accordingly, the Court balanced the public interest 
in the program against the individual’s interest in privacy to conclude 





528. Id. (quoting Holley v. Seminole County School Dist., 755 F.2d 1492, 1497 (11th 
Cir. 1985); Ferguson v. Thomas, 430 F.2d 852, 856 (5th Cir. 1970)). 

529. Id. 

530. Id. at 844 n.5. 

531. Id. at 844 (citing Goldberg v. Kelly, 397 U.S. 254, 90 S. Ct. 1011 (1970)). 

532. Id. at 844-45. 

533. 109 S. Ct. 1384 (1989). 

534. Id. at 1387-89. 
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that no warrant was required to test employees ‘‘directly involved in 
drug interdiction or required to carry firearms.’’*** Warrants, the Court 
said, would be too cumbersome for such routine screens and, in light 
of the program’s specific provisions, would provide little if any addi- 
tional privacy.*** Nor was probable cause or individualized suspicion 
required.*%” 

The Court found the program reasonable because the government, in 
light of the national crisis in law enforcement caused by the importation 
of illegal drugs, had a compelling interest in promoting the professional 
fitness of its ‘‘front-line interdiction personnel’’ and in reducing the 
citizen’s risk of injury from firearms carried by governmental employ- 
ees. These interests outweighed the reduced privacy interests of em- 
ployees in this context.5** The Court found the record inadequate, 
however, to determine the validity of the ‘‘program insofar as it covers 
employees who are required ‘to handle classified material.’’’>* 

The second case, Skinner v. Railway Labor Executives Association,*“° 
followed a parallel course. In Skinner, the Federal Railroad Adminis- 
tration promulgated regulations 1) requiring railroads to conduct blood 
and urine tests of specified employees after major train incidents; and 
2) authorizing, though not requiring, railroads to administer breath or 
urine tests of specified employees violating safety rules.**! 

As in Von Raab, the Court concluded that the tests were searches*? 
within the fourth amendment. Also as in Von Raab, however, the tests 
were nonetheless reasonable, without a warrant or individualized sus- 
picion; the safety interests of the government outweighed the privacy 
interests of the employees. A warrant requirement would provide little 
protection, since the regulations clearly specified the circumstances 
justifying the tests and clearly limited the intrusions upon the employ- 
ees’ privacy. Moreover, such a requirement would hinder the drug 
testing program due to the delay inherent in securing a warrant and to 
railroad officials’ unfamiliarity with fourth-amendment jurisprudence.** 

Individualized suspicion was not a prerequisite to the testing called 
for by the regulations. The testing procedures presented only limited 
threats to the employees’ justifiable expectation of privacy, due to the 





535. Id. at 1390-91. 

536. Id. 

537. Id. at 1391-96. 

538. Id. at 1392-94. 

539. Id. at 1396-97. 

540. 109 S. Ct. 1402 (1989). 

541. Id. at 1407-10. 

542. The Court rejected the argument that, since the railroads were private actors, no 
state action was present. Those tests required by the regulations were performed under 
compulsion of the sovereign, and even the merely-authorized tests were so imbued with 
governmental encouragement, endorsemment and cooperation that it could not be said 
that the tests were ‘‘primarily the result of private initiative.’’ Id. at 1411-12. 

543. Id. at 1412-16. 
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pervasive governmental safety regulations pertaining to the railroad 
industry. Also, the testing procedures called for by the regulations 
limited the intrusiveness on the people tested, especially in light of 
the fact that employees have already consented to significant govern- 
mental restrictions on their freedom of movement. On the other hand, 
the government had a compelling interest in testing without particu- 
larized suspicion, due to the deterrence presented by the regulations 
and the difficulty of establishing individualized suspicion in the ‘‘cha- 
otic aftermath’’ of railroad accidents.*** 

Of course, the lessons of these two cases for higher education are yet 
unclear. Nonetheless, they clearly signal, through their emphasis on 
the strong governmental interests supporting testing in the compelling 
contexts there at issue, that random drug tests of employees (or of 
athletes) at public colleges and universities will not pass constitutional 
muster. 


D. Statute 


In Bennett v. Board of Trustees for University of Northern Colorado,>* 
the positions of the plaintiffs, tenured professors, were eliminated by 
the University’s reorganization plan. The professors appealed the judg- 
ment of the lower court, which held that the plan did not violate a 
state statute**® requiring University trustees to prescribe books and 


curriculum with the advice and consent of the faculty. The purpose 
underlying the statute was to assure academic freedom by granting the 
faculty a voice in courses and texts. The court dismissed the complaint 
for lack of standing; the harm complained of, the termination of plain- 
tiff’s employment, did not arise from a violation of the statute under- 
lying plaintiff’s claim.**’ 


E. Discrimination—Faculty and Staff 


[During the Summer of 1990, the United States Senate and House of 
Representatives passed nearly identical omnibus civil-rights bills.*** If 
ultimately signed into law, the Civil Rights Act of 1990 would dra- 
matically affect recent Supreme court pronouncements regarding em- 
ployment discrimination, some of which are discussed in this section.] 


1. Race 


In Wards Cove Packing Co. v. Atonio,**° workers alleged racial dis- 
crimination under Title VII of the Civil Rights Act of 1964.5°° Employees 





. Id. at 1416-21. 

. 782 P.2d 1214 (Colo. Ct. App. 1989). 

. See Coxo. Rev. STAT. § 23-50-103 (1990). 
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at the employer’s cannery fell into two general categories: unskilled 
“‘cannery jobs,’’ filled mostly by nonwhites, and skilled jobs, filled 
mostly by whites.*** The United States Supreme Court held that the 
Court of Appeals erred in concluding that a prima facie case of disparate 
impact®*? was made out by comparing the percentage of cannery workers 
who were nonwhite with the percentage of noncannery workers who 
were nonwhite. Rather, one must compare the racial composition of 
those in the jobs at issue with that of the qualified population in the 
relevant labor market.*** On remand, the Court noted, the employer 
would assume the burden of producing evidence of a legitimate business 
justification if the workers made a prima facie showing of disparate 
impact in connection with any employer practice. Nonetheless, the 
workers, as plaintiffs, retained the ultimate burden of persuasion. Of 
course, even if they failed to persuade the trier of fact with regard to 
the business justification, the workers could yet prevail by adducing 
alternatives to the employer’s current practices that would reduce the 
disparate impact without adversely affecting the employer’s legitimate 
employment objectives or increasing the employer’s financial or other 
burdens.**4 

In City of Richmond v. J.A. Croson Company,>** a city’s affirmative- 
action plan called for prime contractors to subcontract to ‘‘Minority 
Business Enterprises’ thirty percent or more of the value of each city 
construction contract.5** The Supreme Court nullified the plan because 
the city failed to demonstrate a compelling governmental interest that 
would justify race-based preferences under the equal-protection clause. 
The Court noted that ‘‘none of the evidence presented by the city points 
to any identified discrimination in the [city’s] construction industry.’’>*’ 
Moreover, the lack of any linkage of the plan to identified discrimi- 
nation made it ‘‘almost impossible to assess whether [the plan was] 
narrowly tailored to remedy prior discrimination. . . .’’** 


2. Gender 


a. The Evidence 


Though not directly addressing the educational scene, Price Water- 
house v. Hopkins**® deserves mention. In Hopkins, an unsuccessful 





551. 109 S. Ct. at 2119-20. 

552. See id. at 2118-19 (citing Griggs v. Duke Power Co., 401 U.S. 424, 431, 91 S. 
Ct. 849, 853 (1971)). 

553. Id. at 2121. 

554. Id. at 2125-26. 

555. 109 S. Ct. 706 (1989). 

556. Id. at 712-13. 

557. Id. at 727. 

558. Id. at 728. For more from the Supreme Couri regarding discrimination in em- 
ployment, see Public Employees Retirement Sys. v. Betts, 109 S. Ct. 2854 (1989); Patterson 
v. McLean Credit Union, 109 S. Ct. 2363 (1989); Lorance v. American Tel. and Tel. 
Technologies, Inc., 109 S. Ct. 2261 (1989); Martin v. Wilks, 109 S. Ct. 2180 (1989). 

559. 109 S. Ct. 1775 (1989). 
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female candidate for partnership in an accounting firm sued her em- 
ployer for gender discrimination under Title VII. The United States 
Supreme Court held that, when a plaintiff proves that considerations 
of gender contributed to a personnel decision, the defendant then has 
the burden of proving by a preponderance of the evidence—clear and 
convincing evidence is not required*®°—that the same decision would 
have been reached on nondiscriminatory grounds.** 

In Ottaviani v. State University of New York at New Paltz,5* full- 
time female faculty members in the Division of Liberal Arts and Sciences 
at the State University of New York at New Paltz alleged gender 
discrimination under Title VII. To prove their case, the plaintiffs intro- 
duced objective statistical evidence using multiple regression analysis 
and extensive ‘‘anecdotal’’ evidence.*® 

Using the standard deviation, a statistical measurement expressing 
the probability that an observed result is merely a random deviation 
from a predicted result, the plaintiffs attempted to establish a prima- 
facie case of gender discrimination. The plaintiffs sought to show that 
disparities between the predicted and actual treatment of female faculty 
members at the University resulted from gender discrimination and not 
from random chance. Before a deviation from a predicted outcome can 
be considered probative of discrimination, however, the deviation must 
be ‘‘statistically significant.’’*** Most social scientists accept two stan- 
dard deviations, corresponding with a roughly five percent chance that 
a disparity is merely a random deviation from the norm, as a threshold 
level of ‘‘statistical significance.’’>* 

The plaintiffs introduced thirty-three standard-deviation measures, of 
which twenty-four exceeded two standard deviations.** The district 
court found the plaintiffs’ statistical evidence persuasive, but insuffi- 
cient to establish a prima-facie case of gender discrimination.**’ 

On appeal, the Second Circuit Court of Appeals considered whether, 
as a matter of law, a finding to two standard deviations establishes a 
prima-facie case of discrimination.** The court stated that though a 





560. The Court of Appeals had held that the employer, to avoid liability, must prove 
by clear and convincing evidence that it would have reached the same result on 
nondiscriminatory grounds. Id. at 1783. In contrast, the district court had found that the 
employer, through clear and convincing evidence, could avoid only equitable relief. Id. 

561. Id. at 1787-88; id. at 1795 (concurring opinion); Id. at 1796 (concurring opinion). 

Justice Brennan, writing for a plurality, also concluded that the district court’s finding 
that sex stereotyping played a role in the evaluation of the candidate was not clearly 
erroneous, even though many of the ‘‘suspect comments’’ about the candidate were made 
by partners who supported her candidacy. Id. at 1793-94. 

562. 875 F.2d 365 (2d Cir. 1989), cert. denied, 110 St. Ct. 721 (1990). 

563. Id. at 366. 

564. Id. at 371. 

565. Id. 

566. Id. at 372. 

567. Id. at 368. 

568. Id. at 372. 
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finding of two to three standard deviations can be highly probative of 
discriminatory treatment, ‘‘recent Supreme Court pronouncements in- 
struct that there simply is no minimum threshold level of statistical 
significance which mandates a finding that Title VII plaintiffs have 
made out a prima facie case.’’*** Accordingly, the court would not 
prescribe any specific threshold of statistical evidence that would give 
rise to a prima-facie case of discrimination under Title VII.5” 

In Brown v. Trustees of Boston University,5”? an English professor, 
Julia Prewitt Brown, alleged, under both Title VII and the Massachusetts 
antidiscrimination statute,°’? that she was denied tenure because of her 
sex.°73 On appeal, the First Circuit held that the trial court did not 
abuse its discretion by admitting into evidence the testimony of four 
professors who compared Brown’s qualifications with those of other 
faculty members.** The appellate court held, however, that the trial 
court erred in admitting the university president’s remark that working 
mothers contributed to the problem of unsupervised children, because 
that remark gave no indication of prejudice.*”> The appellate court held 
that the president’s separate remark to a later female tenure candidate 
(‘‘and anyway, I never worried about job security, and your husband 





569. Id. at 373 (citing Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 995 n.3, 
108 S. Ct. 2777, 2789 n.3 (1988)). 

570. Id. The court also stated that whether two standard deviations make out a prima 
facie case carried no practical import, since the district court allowed the trial to proceed, 
and in effect the only issue left at the end of the trial was whether the plaintiffs actually 
proved discrimination. Id. (citing Bazemore v. Friday, 478 U.S. 385, 398, 106 S. Ct. 
3000, 3008 (1986)). Applying the ‘‘clearly erroneous’’ test, the court upheld the district 
court’s conclusion that the plaintiffs failed to prove their claims. Id. at 373-74. 

The district court had also held that academic rank was an appropriate independent 
variable in the plaintiffs’ multiple regression analysis pertaining to salary disparities 
between male and female faculty members. The plaintiffs failed to incorporate academic 
rank into their analysis and alleged that if the court had rejected the rank variables and 
considered only those salary studies which excluded rank, then the number of standard 
deviations associated with their findings of discrimination would have been much greater, 
and their statistical proof even more probative. Id. The Court of Appeals held that it had 
previously specifically upheld the use of rank variables in a multiple regression analysis 
as long as rank itself was not clearly tainted by discrimination. Id. at 375 (citing Sobel 
v. Yeshiva Univ., 839 F.2d 18, 35 (2d Cir. 1988)). Once again the appellate court applied 
the ‘‘clearly erroneous’’ test to uphold the district court’s conclusion that rank at the 
University was not tainted by discrimination. Id. Accordingly, the court affirmed the 
district court’s judgment in favor of the University. Id. at 376-77. 

For more on gender discrimination, see Perilli v. Board of Education, 387 S.E.2d 315 
(W. Va. 1989) (although the applicable seniority statute did not require the defendant 
board of education to promote the most senior applicant to an administrative position, 
failure to do so can be considered by the trier of fact in an employment-discrimination 
suit). 

571. 891 F.2d 337 (ist Cir. 1989), cert denied, 110 S. Ct. 3217 (1990). 

572. Mass. GEN. L. ch. 151B, § 4 (1982). 

573. 891 F.2d at 340. 

574. Id. at 346. 

575. Id. at 350-51. 
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is a parachute, so why are you worried [?]’’)°”® was properly admitted 
since it reflected a patronizing attitude toward women.°”’ 


b. Remedies 


In Brown, the trial court ordered the University to grant the plaintiff 
not only money damages, but also the title of Associate Professor with 
tenure.®”® Concerning the award of tenure, the appellate court agreed 
that ‘‘courts should be ‘extremely wary of intruding into the world of 
university tenure decisions’. . . .’’*”? The court added, however, that: 


[O]nce a university has been found to have impermissibly discrim- 
inated in making a tenure decision, as here, the University’s 
prerogative to make tenure decisions must be subordinated to the 
goals embodied in Title VII. The Supreme Court has ruled that 
the remedial provision of Title VII . . . requires courts to fashion 
the most complete relief possible for victims of discriminatory 
employment decisions. ... Once Title VII liability has been im- 
posed, a court should deny ‘‘make whole’’ relief ‘‘only for reasons 
which, if applied generally, would not frustrate the central statu- 
tory purposes of eradicating discrimination throughout the econ- 
omy and making persons whole for injuries suffered through past 
discrimination. ’’5®° 


The court thus affirmed the grant of tenure to Brown, noting that 
Brown’s near-unanimous endorsement by colleagues showed that no 
issue of collegiality made granting tenure to her inappropriate.** 





576. Id. at 349. 

577. Id. at 350. 

578. Id. at 340. 

579. Id. at 346 (quoting Kumar v. Board of Trustees, 774 F.2d 1, 12 (1st Cir. 1985)). 

580. Id. at 359-60 (quoting Albemarle Paper Co. v. Moody, 422 U.S. 405, 421, 95 S. 
Ct. 2362, 2373 (1975)). 

581. Id. at 360-61. 

The court also addressed two other concerns. First, the University contended that the 
District Court lacked subject-matter jurisdiction over the contract claim because section 
301(a) of the Labor Management Relations Act, 29 U.S.C. § 185(a) (1982), which specifies 
where suits between an employer and a labor organization representing employees may 
be brought, did not apply. The University argued that, under a 1986 National Labor 
Relations Board decision, the members of the Boston University Chapter of the American 
Association of University Professors were not employees, but supervisors, and thus not 
subject to the provisions of section 301(a) of the Act. Section 14(a) of the Act forbids 
courts to order employers to deem employees those who are actually supervisors. The 
court acknowledged that the University’s argument had some merit, but stated that it 
was not actually a jurisdictional argument, but a motion to dismiss for failure to state a 
claim, and, as such, was brought up too late in the proceedings to be considered. 891 
F.2d at 356-57. 

Second, the court addressed the scope of the injunction. The court, stating that an 
“injunction should be narrowly tailored to give only the relief to which plaintiffs are 
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A judicial grant of tenure was reversed, however, in another Title 
VII case, Ford v. Nicks.*** In Ford, Middle Tennessee State University 
(MTSU) appealed, among other things,*** a district court’s order that 
Mrs. Ford, a victim of discrimination, be reinstated to a full professor- 
ship with tenure.*** The Sixth Circuit held that a district court has a 
wide range of discretion in fashioning an appropriate remedy for a Title 
VII violation.*** The court affirmed the district court’s reinstatement of 
Mrs. Ford at MTSU, but reversed the grant of reinstatement with 
tenure.**° The court acknowledged a ‘‘general presumption in favor of 
reinstating discrimination victims at the level of seniority they would 
have attained had they remained in their jobs... .,’’*’ but observed 
that federal courts have usually been reluctant to ‘‘interfer[e] with 
academic tenure decisions.’’*** The court questioned whether Mrs. Ford 
would have been granted tenure had she never been released from her 
position,®**° concluding that whether Mrs. Ford merited tenure was ‘‘best 
left to academic professionals.’’5° 

The district court had also awarded the plaintiff back pay for a 
fifteen-year period beginning in 1972.5°' The Sixth Circuit noted that, 
in order to receive back pay under Title VII, a plaintiff must exercise 
reasonable care and diligence to mitigate damages by seeking a sub- 
stantially equivalent position.** The court found that, since Mrs. Ford 
rejected a substantially equivalent position with another institution and 


left the labor market for entry-level professors in 1974, she was not 
entitled to fifteen years’ back pay.*® 





entitled,’’ held that the portion enjoining the University ‘from discrimination on the 
basis of sex with respect to the appointment, promotion and tenure of faculty members’ 
is oveibroad, and is vacated.’’ 891 F.2d at 361. The court thus enforced only that part 
of the injunction that prohibited discriminatory conduct interfering with the concerns of 
the plaintiff. Id. 

582. 866 F.2d 865 (6th Cir. 1989). The victim’s husband was also involved in the 
litigation. See id. at 866, 868. He claimed he had not been rehired in retaliation for his 
support of his wife’s discrimination claim against MTSU. 

583. MTSU also appealed, unsuccessfully, the finding of intentional sexual discrimi- 
nation. Id. at 869, 872-73. 

584. 866 F.2d at 869. 

585. Id. at 875. 

586. Id. at 877. 

587. Id. at 875 (citing Franks v. Bowman Transp. Corp., 424 U.S. 747, 779 & n. 41, 
96 S. Ct. 1251, 1271 & n. 41 (1976)). 

588. Id. (citing Ford v. Nicks, 741 F.2d 858, 864 (6th Cir. 1984); and Gutzwiller v. 
Fenik, 860 F.2d 1317, 1333 (6th Cir. 1988)). 

589. Id. at 877. Prior to 1976, Tennessee granted tenure to its professors automatically 
after they completed five successive probation years. In 1976, Tennessee drastically 
altered this law by requiring professors to receive positive approval from the Board of 
Regents prior to obtaining tenure. Id. at 876. 

590. Id. at 877 (quoting Gutzwiller, 860 F.2d at 1333). 

591. Id. at 867. 

592. Id. at 873 (citing 42 U.S.C. § 2000e-5(g) (1982); Ford Motor Co. v. EEOC, 458 
U.S. 219, 102 S. Ct. 3057 (1982)). 

593. Id. at 874-75. 
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c. Attorney Fees for Law-Student Work 


In Proulx v. Citibank, N.A.,°** Michael Proulx was awarded summary 
judgment on a claim that Citibank discharged him in retaliation for a 
sexual harassment claim he filed against Citibank, a claim subsequently 
found meritless by the New York State Department of Human Rights 
(DHR). Having recovered damages totaling $693.58, plaintiff moved the 
court to award him $42,226 in legal fees. Citibank objected, stating 
that plaintiff’s counsel, consisting of law-school students in the legal- 
services clinic at Brooklyn Law School, did not qualify for an award 
of legal fees.®95 

The court stated that the prevailing party is to be paid reasonable 
legal fees according to the market rates in the community, regardless 
of whether the representation involved private or nonprofit counsel:5%* 
“‘That the [Brooklyn Law School Legal Services Clinic] has an educa- 
tional mission is irrelevant to any determination of whether .. . its 
clients are eligible for a fee recovery.’’**” The court noted that if the 
students and their supervisors generated legal proceedings simply to 
broaden the students’ experience, that fact would influence the amount 
of fees, but not whether fees were payable.*® 

The court noted that the students functioned as lawyers with the 
permission of the court. The court decided that the attorney fees would 
be calculated at the market rate at which law firms charge their clients 


for the time of student clerks, and not on the basis of actual wages 
paid to the students.5” 


d. Expert Fees 


In Denny v. Westfield State College,° the First Circuit Court of 
Appeals considered whether, under Title VII, a prevailing party may 
recover reasonable fees incurred for the services of expert witnesses. 
The plaintiffs, female professors at Westfield State College, incurred 
$32,763 in expert-witness fees.® 

Title VII provides that ‘‘[iJn any action or proceeding under this 
subchapter the court, in its discretion, may allow the prevailing party 

. a reasonable attorney’s fee as part of the costs.’’®? The district 
court awarded the plaintiffs counsel fees, but only a small fraction of 
the expert-witness costs. The district court held that the Supreme 





594. 709 F. Supp. 396 (S.D.N.Y. 1989). 
595. Id. at 397. 
596. Id. at 398 (citing Blum v. Stenson, 465 U.S. 886, 104 S. Ct. 1051 (1984)). 
. Id. 
. Id. at 398-99. 
. Id. at 399-400. 
. 880 F.2d 1465 (ist Cir. 1989). 
. Id. at 1466-67. 
. 42 U.S.C. § 2000e-5(K) (1988); see Denny, 880 F.2d at 1468. 
. 880 F.2d at 1467 (citing Denny v. Westfield State College, Civ. No. 78-2235-F, 
slip. op. at 14-16 (D. Mass. May 12, 1988)). 
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Court’s decision in Crawford Fitting Co. v. J.T. Gibbons, Inc.® pre- 
vented the plaintiffs’ recovery of a larger amount of their expert-witness 
fees.°°> In Crawford, the Supreme Court stated that, ‘‘absent explicit 
statutory or contractual authorization for the taxation of the expenses 
of a litigant’s witness as costs,’’ the United States Code limits federal 
courts to thirty dollars per day in ordering one party to pay for the 
other’s expert witnesses.°* 

The plaintiffs contended that the district court should have included 
expert-witness fees in its reading of Title VII’s language allowing 
prevailing parties to recover ‘‘reasonable attorney’s fee[s].’’®°’ The Court 
of Appeals, however, found that ‘‘neither statutory text nor legislative 
history provides sufficient support of plaintiffs’ proposition.’’®* 


3. Age 


In EEOC v. Board of Governors of State Colleges and Universities,®” 
the Equal Employment Opportunity Commission (EEOC) brought an 
action against, among others, the Illinois Board of Governors of State 
Colleges and Universities (Board), alleging violations of the Age Dis- 
crimination in Employment Act*’® (ADEA). The suit sought to enjoin 
the defendants from discriminating against those Board employees who 
file charges or complaints under the ADEA.®" 

The dispute centered upon the application of Article 17.2 of a 
collective-bargaining agreement between the Board and a union repre- 
senting the professors. Article 17.2 stated that if, prior to or after filing 
a grievance, an employee should seek resolution of the matter in any 
other forum, the Board had no obligation to proceed with the grievance 
procedure.*’? The dispute erupted when the Board stayed an appeal of 
an unfavorable tenure recommendation of a professor at Northeastern 
Illinois University, pursuant to Article 17.2, after the professor filed a 
claim of age discrimination with the EEOC.** The EEOC’s federal suit 
alleged that Article 17.2 violated section 4(d)** of the ADEA by allowing 





604. 482 U.S. 437, 107 S. Ct. 2494 (1987). 

605. 880 F.2d at 1467 (citing Denny, Civ. No. 78-2235-F, slip. op. at 14-16). 

606. Crawford, 482 U.S. at 445, 107 S. Ct. at 2499; Denny, 880 F.2d at 1467 (citing 
Freeman v. Package Mach. Co., 865 F.2d 1331, 1346 (1st Cir. 1988); 28 U.S.C. § 1821 
(1988) (‘‘Except as otherwise provided by law, a witness in attendance at any [federal] 
court ... shall be paid an attendance fee of $30 per day... .’’)). 

607. 880 F.2d at 1469. 

608. Id. 

609. 706 F. Supp. 1377 (N.D. Ill. 1989). 

610. Age Discrimination in Employment Act, 29 U.S.C. § 623(d) (1982). 

611. 706 F. Supp. at 1378. 

612. Id. at 1378-79 (citing Article 17.2 of the Collective Bargaining Agreement Between 
the Board of Governors of State Colleges and Universities and the University Professionals 
of Illinois). 

613. Id. at 1379. 

614. Section 4(d) of the ADEA provides: 
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the Board 1) to deter employees from exercising their ADEA rights and 
2) to retaliate against those who assert such rights by staying any 
grievance procedures initiated by them.*® 

The court concluded that the EEOC stated a prima facie case that 
Article 17.2 violated section 4(d) of the ADEA, thus shifting to the 
Board the burden of articulating a legitimate nondiscriminatory reason 
for that Article. Accordingly, the court turned its attention to whether 
the Board’s defense, that Article 17.2 was adopted in good faith to 
prevent unnecessary duplication of litigation, shifted the burden of 
producing evidence back to the EEOC.*®* 

Reluctantly, the court found good faith an acceptable defense to a 
charge of retaliation. The court noted that if an employer acted in good 
faith it cannot logically be held to have retaliated against an em- 
ployee.*’” The court concluded that the Board introduced sufficient 
evidence to raise a genuine issue of material fact as to the Board’s good 
faith, and, since the EEOC presented no evidence to the contrary, the 
court denied the EEOC’s motion for summary judgment.*® 


F. Unemployment Compensation 


In Rosenberg v. Commonwealth Unemployment Compensation Board 
of Review,*® David Rosenberg, a former assistant professor at Washing- 
ton and Jefferson College, appealed the order of an Unemployment 


Compensation Board of Review upholding a referee’s denial of unem- 
ployment benefits. Rosenberg resigned from his position at the College 
pursuant to a mutual agreement providing that he forbear a threatened 
tort claim against the College in return for one year’s salary and 
favorable recommendations to prospective employers.®° 

Rosenberg contended that his resignation was involuntary and, in the 
alternative, that the College’s negative reactions to his exercise of first- 
amendment rights created an intolerable work environment constituting 
necessitous and compelling cause to quit. The Commonwealth Court of 
Pennsylvania disagreed. First, the court held that substantial evidence 
supported the Board’s finding that Rosenberg was under no threat of 
discharge when he resigned. The court pointed to the fact that Rosen- 





It shall be unlawful for an employer to discriminate against any of his employees 
... because such individual ... has made a charge, testified, assisted, or 
participated in an investigation, proceeding, or litigation under [the ADEA]. 
29 U.S.C. § 623(d) (1982). 
615. 706 F. Supp. at 1379. 
616. Id. at 1382-84. 
617. Id. at 1384 (citing Rose v. Hearst Magazine Div., 814 F.2d 491, 493 (7th Cir. 
1987)). 
618. Id. at 1386. For a discussion of the eleventh-amendment implications of this case, 
see supra notes 221-24 and accompanying text. 
619. 126 Pa. Commw. 515, 560 A.2d 292 (1989), appeal denied, 575 A.2d 572 (Pa. 
1990). 
620. Id. at 293. 
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berg’s employment contract had been renewed for another year, and 
that at no time did the College initiate any discharge procedures against 
him. Therefore, the court held, Rosenberg voluntarily terminated his 
employment. Second, the court stated that, in order for Rosenberg’s 
first-amendment claim to succeed, he must prove that the exercise of 
his first-amendment rights caused the College to create real and sub- 
stantial pressure that would have compelled a reasonable person to 
terminate the employment.®' The court found substantial evidence to 
support the Board’s finding that Rosenberg and the College entered 
into a mutual agreement to avoid the possibility of pressure on the part 
of the College compelling Rosenberg to resign his professorship. Ac- 
cordingly, the court affirmed the Board’s denial of Rosenberg’s unem- 
ployment benefits. 


G. Collective Bargaining 


1. Are Faculty Members Managers? 


In David Wolcott Kendall Memorial School v. NLRB,*®? a four-year 
college specializing in art, architecture, and design brought an action 
against the National Labor Relations Board (NLRB) to set aside an 
unfair-labor-practice order issued against the college. The order stemmed 
from the plaintiff’s refusal to bargain with an association representing 


its faculty. The college contended that faculty members were ‘‘mana- 
gerial employees’’ not covered by the National Labor Relations Act.** 

In determining whether faculty members were ‘‘managerial employ- 
ees,’’ the court found critical the extent to which the faculty participated 
in decision-making beyond the classroom.®* In making this determi- 
nation, the court reviewed, among other things, ‘‘the faculty’s role in 
effectively formulating the university’s curriculum, departmental budg- 
eting and funding, grading systems, admission and matriculation stan- 
dards, academic calendars, size of the student body, [and] tuition.’’® 

The court concluded that ‘‘the faculty’s role in plaintiff’s ‘academic 
and business affairs’ did not predominate, and its ‘decision-making’ is 
limited to the routine discharge of professional duties in projects to 
which they have been assigned.’’®?”? The evidence indicated that plain- 





621. Id. at 293-94 (citing SEPFA v. Unemployment Compensation Bd. of Rev., 109 Pa. 
Commw. 191, 531 A.2d 60 (1987)). 

622. Id. at 294. 

623. 866 F.2d 157 (6th Cir. 1989). 

624. Id. at 158. ‘‘Managerial employees are not excluded from coverage under the 
N.L.R.A. by any express language but rather by an implied exception to the statute 
[which] must be narrowly construed to avoid conflict with the broad language of the 
Act, which covers ‘any employee,’ including professional employees.”’ Id. at 160. 

625. Id. at 160. 

626. Id. (discussing NLRB v. Yeshiva Univ., 444 U.S. 672, 686, 100 S. Ct. 856, 864 
(1980)). 

627. Id. at 161 (quoting Yeshiva, 444 U.S. at 689, 100 S. Ct. at 866). 
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tiff’s faculty ‘‘‘asserted insufficient control in terms of almost every one 
of the relevant criteria.’’’®?* Accordingly, the court affirmed the NLRB’s 
determination that the faculty were not ‘‘managerial employees.’’®° 


2. Who Is In the Bargaining Unit? 


In Vermont State College Faculty Federation v. Vermont State Col- 
lege,®*° the court reviewed the National Labor Relations Board’s decision 
to include adjunct faculty members within the same bargaining unit as 
full-time faculty members. The court agreed that adjunct teachers work- 
ing part-time with reasonable expectations of continued employment 
qualified as state employees. Because of the differences in teaching 
requirements and hiring procedures, however, the adjunct teachers and 
full-time faculty did not share a ‘‘community of interest’’ and accord- 
ingly should not have been included in the same bargaining unit.® 


3. Mandatory Service Fees 


Mandatory service fees present a recurring issue for the courts. Two 
cases addressing such fees during the Review Year warrant attention. 
In the first, Lehnert v. Ferris Faculty Association,®? six non-union 
faculty members at Ferris State College sued the Ferris Faculty Asso- 
ciation, the exclusive bargaining representative for the faculty of Ferris 
State College, under 42 U.S.C. § 1983.°? The plaintiffs alleged that the 
union’s use of their mandatory service fees to engage in certain activ- 


ities, including lobbying and political campaigning, violated their rights 
under the first and fourteenth amendments.** 

The Sixth Circuit Court of Appeals held that expenses incurred in 
sending union delegates to regional and national conventions sponsored 
by the union’s parent organizations were chargeable to dissenting 
employees, even though a portion of the conventions was apparently 
*‘political’’ in nature.*** The court found that ‘‘lobbying and similar 





628. Id. (quoting NLRB v. Florida Memorial College, 820 F.2d 1182, 1184 (11th Cir. 
1987)). 

629. Id. The court also concluded that the NLRB erred in determining that plaintiff’s 
faculty members who also chair departments were to be excluded from the bargaining 
unit to the extent that they were acting as departmental chairpersons. Id. The court 
modified the NLRB’s order by directing plaintiff to bargain with all teaching faculty, 
including chairpersons of departments. Id. at 162. 

630. 566 A.2d 955 (Vt. 1989). 

631. Id. at 958. 

632. 881 F.2d 1388 (6th Cir. 1989), cert. granted, 110 S. Ct. 2616 (1990). 

633. Id. at 1387. 

634. Id. at 1390. 

635. Id. at 1391 (citing Ellis v. Brotherhood of Ry. Clerks, 466 U.S. 435, 459, 104 S. 
Ct. 1883, 1898 (1984) (Powell, J., dissenting in part)). The court also found that, while 
dissenting employees in the private sector may not be charged for political union 
activities, the political activities of the union in this case were ‘‘‘reasonably employed 
to implement or effectuate the duties’ of the Ferris Faculty Association as the exclusive 
representative of the public employees at Ferris State College.’’ Id. (quoting Ellis, 466 
U.S. at 448, 104 S. Ct. at 1892). 
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‘political’ activities by a public employee union that are ‘pertinent to 
the duties of the union as a bargaining representative’ may be consti- 
tutionally charged to dissenting employees.’’** In addition, the court 
found that the cost of articles appearing in a teacher publication relating 
to general lobbying for funds for public education could be charged to 
the dissenting employees, even though the lobbying did not directly 
concern Ferris State College.®” 

Finally, the court found that: (1) expenditures of the union’s parent 
organizations in behalf of employees in other bargaining units were 
constitutionally chargeable to dissenting employees, since the expen- 
ditures pertained to the union’s duties as bargaining representative of 
the dissenting employees; (2) expenditures relating to strike preparation 
and associated public relations could be constitutionally charged to the 
dissenting employees on the ground that the sponsored activities fell 
within the range of the reasonable bargaining tools available to a public- 
sector union during contract negotiations; and (3) because expenditures 
relating to public relations aimed at enhancing the reputation of the 
teaching profession sufficiently related to the union’s duty of effective 
representation, such expenditures were constitutionally chargeable to 
dissenting employees.** 

In the second case, Harrison v. Massachusetts Society of Professors/ 
Faculty Staff Union/MTA/NEA,** non-union members of a particular 
bargaining unit sued the Massachusetts Society of Professors/Faculty 
Staff Union/MTA/NEA (union) and the Board of Trustees of the Uni- 
versity of Massachusetts. The action challenged the requirement in the 
collective-bargaining agreement between the Trustees and the union 
that the plaintiffs join the union, or, in the alternative, pay an agency 
service fee, or obtain a waiver of that fee.“° Beginning with academic 
year 1982-83, the union demanded the agency service fee without 
explaining how the fee was calculated. Beginning with academic year 
1986-87, the union sent, along with its demands, information relating 
to the calculation of the fee. The plaintiffs requested that the judge 
declare, among other things, that the defendants violated first-amend- 
ment rights by demanding an agency service fee without first providing 
adequate financial information.®** 

The Supreme Judicial Court of Massachusetts, applying Chicago 
Teachers Union, Local No. 1 v. Hudson, noted that the plaintiffs, as 
members of the collective-bargaining unit, were required to pay the 
union their proportional share of the ‘‘costs of collective bargaining, 





636. Id. at 1392 (quoting Robinson v. New Jersey, 741 F.2d 598, 607 (3d Cir. 1984), 
cert. denied, 469 U.S. 1228, 105 S. Ct. 1228 (1985)). 

637. Id. at 1392-93 (citing Ellis, 466 U.S. at 448-51, 104 S. Ct. at 1892-94)). 

638. Id. at 1393-94. 

639. 405 Mass. 56, 537 N.E.2d 1237 (1989). 

640. Id. at 57, 537 N.E.2d at 1238. 

641. Id. at 58, 537 N.E.2d at 1239. 

642. 475 U.S. 292, 106 S. Ct. 1066 (1986). 





228 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 17, No. 2 


contract administration, and grievance adjustment,’’ even though they 
chose not to join the union.*** A union cannot, however, force non- 
members ‘‘to support the social, political, or speech activities of the 
{union].’’** The union’s mere demand for an agency service fee, there- 
fore, implicated the constitutional rights of the nonmembers.** 

Quoting Hudson, the court stated: ‘‘Basic considerations of fairness, 
as well as concern for the First Amendment rights at stake . . . dictate 
that the potential objectors be given sufficient information to gauge the 
propriety of the union’s fee.’’** The court determined that the union’s 
demands for an agency service fee from academic years 1982-83 to 
1985-86 were constitutionally inadequate because the union did not 
provide the plaintiffs with sufficient information to gauge the propriety 
of the fee.*” 

The court also held invalid the union’s 1986-87 demand for payment, 
although it included financial information comporting with the Hudson 
requirements, because the rebate procedures in the collective-bargaining 
agreement did not satisfy Hudson’s mandate.“* The union’s rebate 
procedure not only failed to provide to any objector a reasonably prompt 
decision by an impartial decisionmaker, but also was designed to 
discourage all but the most zealous employees.*° 


H. Public Employment—Conflict of Interest 


In In re Executive Commission on Ethical Standards,®*° the Supreme 
Court of New Jersey considered whether a Rutgers University law 
professor conducting a clinical teaching program is a state employee 
under the New Jersey Conflicts of Interest Law.®* The conflicts law 
states: ‘‘[N]o State officer or employee . . . shall represent, appear for, 
or negotiate on behalf of, or agree to represent, appear for, or negotiate 
on behalf of, any person or party other than the State in connection 
with any cause, proceeding, application or other matter pending before 





643. 405 Mass. at 61, 537 N.E.2d at 1240-41 (quoting Hudson, 475 U.S. at 294, 106 
S. Ct. at 1069). 

644. Id. at 61-62, 537 N.E.2d at 1241. 

645. Id. at 62, 537 N.E.2d at 1241. 

646. Id. (quoting Hudson, 475 U.S. at 306, 106 S. Ct. at 1076) (emphasis added by 
the court). 

647. 405 Mass. at 62-63, 537 N.E.2d at 1241-42. 

648. Id. at 63-64, 537 N.E.2d at 1242. 

649. Id. at 65, 537 N.E.2d at 1242-43 (citing School Comm. of Greenfield v. Greenfield 
Educ. Ass’n, 385 Mass. 70, 79 n.4, 431 N.E.2d 180, 186 n.4 (1982)). The court stated 
that the union’s final determination of the rebate amount and its remission to an objecting 
employee might not occur until 150 days after the school year ended. Also, if the 
objecting employee chose to pursue the union’s procedure, the initial challenge occurred 
not before a neutral decisionmaker, but rather before the union’s own executive com- 
mittee. Id. at 66, 537 N.E.2d at 243. 

650. 116 N.J. 216, 561 A.2d 542 (1989). For more on the history of this case, see 
Dutile, Higher Education and the Courts: 1988 in Review, 16 J.C.U.L. 201, 271 (1989). 

651. Id. at 218, 561 A.2d at 543 (citing N.J. Rev. STAT. §§ 52:13D-12 to -27 (1987)). 
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any state agency.’’®? This law was passed not only to remove conflicts 
of interests on the part of state legislators, officers and employees, but 
also to ‘‘remove the appearance of an opportunity for the exertion of 
undue influence.’’®? The law was enacted to meet the ‘‘ethical issues 
that arise in connection with the off-hours or ‘moon-lighting’ activities 
of legislators and other state officers and employees who exert undue 
influence by trading on their prestige or contracts.’’** Applied to 
Rutgers’ law professors, who appear before state agencies through their 
efforts in legal-teaching clinics, this law could prevent the professors 
from carrying on the legal mission of the clinics.** 

The court held that the representation of clients before state agencies 
by clinical legal programs at Rutgers University and by Rutgers profes- 
sors did not violate the conflicts law.*** The court discussed the unique 
relationship between Rutgers and New Jersey. Though Rutgers has to 
some extent been considered a state agency for the purposes of im- 
munity from local land-use regulations®’ and property taxation,®* it 
has also been found capable of suing and being sued under the New 
Jersey Contractual Liability Act.*° Rutgers is neither an arm of the state 
entitled to eleventh-amendment immunity, nor an alter ego of the 
state, but rather a ‘‘person’’ subject to federal liability under section 
1983. This led the court to conclude that Rutgers, in essence, is 
independent of the state as ‘‘guilds of scholars . . . responsible only to 
themselves.’’**? The court therefore found ‘‘no risk of undue influence 
or appearance of undue influence posed by a university professor 
conducting a teaching program whose mission extends to ... a state 
agency. ’’®3 

The court felt mandated to enforce the legislative will even when the 
language of the statute conflicted.** The court found that the law 
professors were not members of the ‘‘official family’’ of state govern- 





652. N.J. Rev. Stat. § 52:13D-16(b) (1987). 

653. 116 N.J. at 220, 561 A.2d at 544 (quoting Remarks of Governor Cahill in 
Connection with the Signing of the New Jersey Conflicts of Interest Law (June 2, 1971)). 

654. Id. at 226, 561 A.2d at 547 (citing Remarks of Governor Cahill in Connection 
with the Signing of the New Jersey Conflicts of Interest Law (June 2, 1971)). 

655. Id. at 218, 561 A.2d at 543. 

656. Id. 

657. See Rutgers Univ. v. Piluso, 60 N.J. 142, 158, 286 A.2d 697, 705 (1972). 

658. See Rutgers Univ. v. Piscataway Township, 1 N.J. Tax 164 (1980). 

659. 116 N.J. at 224, 561 A.2d at 546 (citing N.J. Rev. Stat. § 59:13-1 to -10 (1987)). 

660. See Kovats v. Rutgers Univ., 882 F.2d 1303 (3d Cir. 1987). 

661. 116 N.J. at 224, 561 A.2d at 546 (citing Fuchilla v. Layman, 109 N.J. 319, 537 
A.2d 652, cert. denied, 109 S. Ct. 75 (1988)). 

662. Id. (quoting Snitow v. Rutgers Univ., i103 N.J. 116, 122, 510 A.2d 1118, 1122 
(1986) (quoting in turn NLRB v. Yeshiva Univ., 444 U.S. 672, 680, 100 S. Ct. 856, 861 
(1980). 

663. 116 N.J. at 226, 561 A.2d at 547. 

664. Id. at 227, 561 A.2d at 548 (citing, among others, AMN, Inc. v. Township of S. 
Brunswick Rent Leveling Bd., 93 N.J. 518, 525, 461 A.2d 1138, 1141 (1983)). 
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ment, and did not ‘‘possess any ability to influence [anj agency by 
control of its budget or its personnel in any way.’’®* Accordingly, the 
court held that the legislature did not contemplate that the phrase 
‘‘state employee’’ in the conflicts law included a university professor 
supervising a law clinic.®* 


IX. ADVERSE ACADEMIC, DISCIPLINARY, LICENSING, AND RELATED 
DECISIONS 


A. Academic*’ 


In Davis v. Mann,** Isaac Davis, a former dental resident in the 
University of Mississippi’s General Practice Residency Program, brought 
action challenging his termination. As a resident, Davis was both an 
employee of the University and a student. In a one-year contract with 
the University, during the term of which he was dismissed, Davis 
promised to fulfill the educational requirements of the residency pro- 
gram, and the University promised to provide Davis with an appropriate 
educational program and to pay him $17,500.%° 

Prior to his termination, two separate faculty-committee meetings 
reviewed Davis’s academic performance. At the first, favorable attributes 
of Davis’s academic performance were discussed, but, following the 
second, the committee voted to terminate Davis’s residency for academic 
reasons. On Davis’s appeal to an ad hoc hearing committee, he had 
the advice of counsel and was allowed to call witnesses.*° The hearing 
committee was afforded a truncated version of the first faculty-com- 
mittee meeting’s minutes, one which omitted the favorable discussion 
of Davis’s academic performance.*? The hearing committee recom- 
mended Davis’s dismissal, a recommendation approved by the Chan- 
cellor.®”? In the district court, Davis alleged, among other things, that 
the University’s procedures violated his fourteenth-amendment right to 
procedural due process.*’? 





665. Id. at 228, 561 A.2d at 548. 

666. Id. at 229, 561 A.2d at 549. 

667. For a discussion of contractual bases for challenging academic dismissals, see 
Gold v. University of Bridgeport School of Law, 19 Conn. App. 379, 562 A.2d 570, cert. 
denied, 213 Conn. 801, 567 A.2d 832 (1989) discussed at supra notes 192-99 and 
accompanying text. 

668. 882 F.2d 967 (5th Cir. 1989). 

669. Id. at 968-69. 

670. Id. at 970-71. 

671. Id. at 971, 975. 

672. Id. at 972. 

673. Id. at 968. Davis also claimed that his dismissal represented retaliation for his 
exercise of first-amendment rights. Davis and another resident wrote a memo to the dean 
of the dental school, listing problems they perceived in the dental school. Dissatisfied 
with the dean’s response to the memo, Davis sent the memo to the Mississippi Dental 
Association which, at that time, was reviewing the dental school’s accreditation. This 
claim is still pending in the district court. Id. at 968-69. 

For a discussion of due process in the employment context, see supra notes 505-532 
and accompanying text. 
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The Fifth Circuit Court of Appeals found that Davis had a protected 
property right®* in continued employment because his contract allowed 
the University to terminate his employment only upon a showing of 
cause.°’> The court held, however, that since Davis was paid the full 
salary due him under the contract, no inquiry into whether Davis 
received due process was needed. The court stated that ‘‘an employee 
suffers no compensable damage from an early employment termination 
where he has been paid his full salary for the contract year.’’®” 

Davis asserted that the contract created a protected property interest 
in the experience and instruction he was to receive in the residency 
program. The court held, however, that, even if Davis had such an 
interest, he had received all the process he was entitled to under the 
fourteenth amendment.®”’ 

Though the court found Davis’s education and employment insepa- 
rable, it stated that the primary purpose of the residency program was 
academic training.*”* The court stated that students facing dismissal are 
not entitled to as much procedural protection under the fourteenth 
amendment as are employees.*” Students dismissed for disciplinary 
reasons are entitled only to ‘‘oral or written notice of the charges 
against [them] and, if [they] den[y] them, an explanation of the evidence 
the authorities have and an opportunity to present [their] side of the 
story.’’*°° Accordingly, the court found Davis received even more pro- 


cedural protection than the fourteenth amendment requires for academic 
dismissals.** 

Finally, Davis claimed the truncated minutes provided to the hearing 
committee were misleading and omitted information favorable to Davis. 
The court found, however, that the great bulk of the favorable comments 
made at the first faculty-committee meeting were brought out before 





674. In Poling v. Murphy, 872 F.2d 757 (6th Cir. 1989), cert. denied, 110 S. Ct. 723 
(1990), the Sixth Circuit held that the disqualification of a student from a school election 
did not violate the fourteenth amendment; the student failed to show any deprivation of 
life, liberty or property. Id. at 764. See supra note 64. 

675. 882 F.2d at 972-73 (citing, e.g., Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 
532, 105 S. Ct. 1487 (1985); Page v. DeLaune, 837 F.2d 233, 238-39 (5th Cir. 1988); 
Schaper v. City of Huntsville, 813 F.2d 709, 713-14 (5th Cir. 1985)). The contract 
provided that Davis could be dismissed from employment only for ‘‘‘malfeasance, inef- 
ficiency or contumacious conduct.’’’ Id. 

676. Id. at 973 (citing, e.g., Robinson v. Boyer, 825 F.2d 64, 67 (5th Cir. 1987); Jett 
v. Dallas Indep. School Dist., 798 F.2d 748, 753-54, reh’g denied, 837 F.2d 1244 (5th 
Cir. 1988), aff’d in part, vacated in part and remanded on other grounds, 109 S. Ct. 
2702 (1989)). 

677. Id. (citing Board of Curators of Missouri v. Horowitz, 435 U.S. 78, 98 S. Ct. 948 
(1978)). 

678. Id. at 974. 

679. Id. at 973 (citing Horowitz, 435 U.S. 78, 98 S. Ct. 948; Goss v. Lopez, 419 U.S. 
565, 577-78, 95 S. Ct. 729, 740 (1975); Mahavongsanan v. Hall, 529 F.2d 448, 449-50 
(5th Cir. 1976)). 

680. Id. at 974 (quoting Goss, 419 U.S. at 581, 95 S. Ct. at 740). 

681. Id. at 975. 
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the hearing committee through the testimony of members of the faculty 
committee. Accordingly, the court affirmed the district court’s order 
granting summary judgment to the University.®*? 

Another student fared better. In Susan M. v. New York Law School,®** 
a rare judicial willingness to oversee a purely academic decision sur- 
faced. Susan M., a former student at New York Law School, sued the 
Law School, challenging under state law®** her dismissal for academic 
deficiencies. She claimed the grades she received in two courses were 
arbitrary.*** The student alleged that her Constitutional Law II professor 
led half the students in the class, herself included, to believe, contrary 
to fact, that the final exam was ‘‘closed book.’’®** She argued that the 
exam, on which she received a ‘‘C+,’’ should have been invalidated 
because some students enjoyed an unfair advantage through use of the 
textbook. She also alleged that her grade of ‘‘D’’ in Corporations 
resulted from receiving no credit for a certain answer; rather than 
limiting the analysis to Delaware Law, as the question required, she 
considered both New York and Delaware law. She claimed that her 
analysis of New York law was for extra credit. The Academic Status 
Committee refused even to consider these allegations.’ 

An intermediate court stated that ‘‘a school’s academic evaluation of 
a student is not ‘completely immune from judicial scrutiny.’’’*** The 
court stated that when a student’s very right to remain in school 
depends upon a specific grade, ‘‘the school owes the student some 
manner of safeguards against the possibility of arbitrary or capricious 
error in grading, and ... in the absence of any such safeguards, 
concrete allegations of flagrant misapprehension on the part of the 
grader entitle the student to a measure of relief.’’®*° 

Specifically examining the facts surrounding the student’s grade in 
Corporations, the court stated that the issue was not whether the student 
deserved a higher grade, but whether the professor rationally graded 
her exam.®*° Accordingly, the court remanded the case, stating that the 
Law School’s decision to dismiss ‘‘should not have been made in the 
absence of reasonable assurances that the zero given her on the essay 
in question [on her Corporations exam] was a rational exercise of 
discretion by the grader.’’®" 





682. Id. at 975-76. 

683. 149 A.D.2d 69, 544 N.Y.S.2d 829 (1989). 

684. See N.Y. Civ. Prac. L. & R. 7801-06 (McKinney 1990). 

685. 149 A.D.2d at 70, 544 N.Y.S.2d at 829. 

686. Id. at 71, 544 N.Y.S.2d at 830. 

687. Id. at 72, 544 N.Y.S. at 830-31. 

688. Id. at 72, 544 N.Y.S.2d at 831 (quoting Olsson v. Board of Higher Educ., 49 
N.Y.2d 408, 413, 426 N.Y.S.2d 248, 251, 402 N.E.2d 1150, 1153 (1980)). 

689. Id. at 73, 544 N.Y.S.2d at 831-32. 

690. Id. at 74, 544 N.Y.S. at 832. 

691. Id. 
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[In 1990, however, the New York Court of Appeals reversed, holding 
that the student’s allegations did not constitute a ‘‘judicially cognizable 
claim.’’}®*? 


B. Disciplinary®** 


In Machosky v. State University of New York at Oswego,® a student 
suspended for disciplinary reasons sued under state law®* to have the 
procedures and determinations of the State University of New York at 
Oswego declared invalid and to be reinstated as a student in good 
standing. The court found that, by failing to postpone an administrative 
hearing until the student could obtain an advisor, the University vio- 
lated the student’s rights under its disciplinary code and abused its 
discretion, since it appeared that the student had made a good-faith 
effort to obtain an advisor within the allotted time.** The court also 
found that a three-month delay in initiating the disciplinary hearings 
violated the student’s right to a prompt hearing.*” The court found 
that the delay resulted in significant prejudice to the student. Accord- 
ingly, the court dismissed the University’s disciplinary charges against 
the student and ordered the University to reinstate him.** 


C. Licensing 


In Zavaletta v. American Bar Association,®® law students at CBN 
University School of Law sued the American Bar Association (ABA), 
alleging antitrust violations. The students moved for a preliminary 





692. The court first noted that policy considerations militated against court intervention 
in a dispute concerning an educational institution’s evaluation of a student’s work. ‘‘[T]o 
preserve the integrity of the credentials conferred by educational institutions, the courts 
have long been reluctant to intervene in controversies involving purely academic deter- 
minations.’’ Id. at 246, 557 N.Y.S.2d at 300. The court then noted that an institution’s 
evaluation of a student’s academic performance is not completely insulated from judicial 
scrutiny, but that the court’s inquiry was limited to whether the ‘‘challenged determi- 
nation was arbitrary and capricious, irrational, made in bad faith or contrary to Consti- 
tution or statute.’’ Id. (citing James v. Board of Educ., 42 N.Y.2d 357, 365, 397 N.Y.S.2d 
934, 941, 366 N.E.2d 1291, 1297 (1977)). Since the student’s claim did not meet this 
standard, but went right to the heart of the professor’s substantive evaluation of her 
work, it was beyond judicial review. Id. at 247, 557 N.Y.S.2d at 300. 

693. For a discussion of the contractual implications of disciplinary dismissals, see 
Warren v. Drake Univ., 886 F.2d 200 (8th Cir. 1989), discussed supra at notes 187-91 
and accompanying text. 

694. 145 Misc.2d 210, 546 N.Y.S.2d 513 (N.Y. Sup. Ct. 1989). 

695. The student proceeded pursuant to N.Y. Civ. Prac. L. & R. 7803(3) (McKinney 
1990) and CopE or STUDENTS’ RIGHTS, RESPONSIBILITIES AND CONDUCT OF THE STATE UNIVERSITY 
OF NEw YORK, § 42. 

696. Several witnesses to the student’s alleged improper conduct were unavailable to 
testify at the disciplinary hearings. Id. at 215, 546 N.Y.S.2d at 516. 

697. Id. at 215, 546 N.Y.S.2d at 516. 

698. Id. at 217, 546 N.Y.S.2d at 517. 

699. 721 F. Supp. 96 (E.D. Va. 1989). 
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injunction requiring the ABA to accredit the law school before their 
graduation, arguing that the ABA’s accreditation standards were sub- 
jective, unreasonable, and inefficient, and that their use prevented the 
law school from competing as a legal educator.” 

The court held that the ABA’s activities imposed no unreasonable 
restraint on trade. According to the court, ABA accreditation merely 
expresses the ABA’s opinion about the quality of a law school’s pro- 
gram. This opinion is communicated to state supreme courts, which 
alone have the power to determine whether a law school’s graduates 
may sit for the bar. The court stated that, though most states have 
adopted the ABA’s accreditation list as their own, they are free to allow 
students from any law school to sit for their bar. Furthermore, the court 
held that the ABA had a first-amendment right to communicate its 
views on law schools to governmental bodies.” Accordingly, the court 
granted summary judgment for the ABA.”° 


D. Other 


In Commonwealth v. Tau Kappa Epsilon,’ eleven fraternities at 
Penn State University were found guilty of furnishing beer to minors 
in violation of Pennsylvania law. On appeal, the fraternities argued, 
among other things, that the entries by police into the various fraternity 
houses were illegal and that evidence obtained as a result of the entries 
should have been suppressed.” The Superior Court of Pennsylvania 
stated that the ease with which the police officers gained admission to 
the various fraternity houses belied any expectation of privacy on the 
part of the fraternities and suggested, rather, that the entries were 
consensual. According to the court, the security was so lax at the 
fraternity houses that a person could enter and be furnished beverages 
almost at will. Under these circumstances, the fraternities could be 
found to have consented to the entry of the police and to have given 
up any reasonable expectation of privacy with regard to events tran- 
spiring in their houses. Accordingly, the court affirmed the decision of 
the trial court.” 





700. Id. at 97-98. 

701. Id. at 98 (citing California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 
508, 92 S. Ct. 609 (1972); United Mine Workers v. Pennington, 381 U.S. 657, 85 S. Ct. 
1585 (1965)). 

702. Id. 

703. 385 Pa. Super. 247, 560 A.2d 786 (1989), appeal granted, 575 A.2d 112 (Pa. 
1990). 

704. 560 A.2d at 788. 

705. Id. at 790-91. 

On a related point, in Commonwealth v. Mitchell, 381 Pa. Super. 592, 554 A.2d 542 
(1989), the defendants were arrested by University of Pennsylvania police after allegedly 
attempting to rob a student. The arrests occurred on commercial property owned by the 
University purely for investment purposes. The defendants challenged the authority of 
the campus police to make a valid arrest on this property. 554 A.2d at 546. The court 
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X. DISCRIMINATION—STUDENTS AND ALUMNI 


A. Race 


In United States v. Louisiana,” a three-judge federal district court 
considered a challenge to a Special Master’s Final Report and Proposed 
Order that called for the desegregation of the Louisiana State University 
System. The system consisted of seventeen general state institutions of 
higher education organized under four separate governing boards. The 
Board of Regents served as a coordinating board responsible for review- 
ing the budgets and academic programs of each state university. The 
remaining three boards, the Louisiana State University Board of Super- 
visors (LSU Supervisors), the Southern University Board of Supervisors 
(Southern Supervisors) and the Board of Trustees for State Colleges and 
Universities (Trustees), had separate but direct management authority 
over a number of the universities.”” The LSU Supervisors controlled 
six general institutions of higher education;”* the Southern Supervisors 
controlled three general institutions of higher education;”” and the 
Trustees controlled nine general institutions of higher education.’ 

The court found that this system produced a pattern of de facto racial 
segregation through the emergence of predominantly black institutions 
and predominantly white institutions in close geographic proximity in 
four separate areas of the state. The court also noted that statistical 
evidence illustrated that the institutions under the LSU Supervisors 
were overwhelmingly white while those under the Southern Supervisors 
were overwhelmingly black. This racial disparity also was reflected in 
the racial composition of the respective governing boards, with the LSU 
Supervisors’ board being seventy-eight percent white and the Southern 
Supervisors’ board being seventy-eight percent black. Accordingly, the 
court found that the racial disparity in the boards contributed to their 
recalcitrance towards racial desegregation.”" 





held that the legislature, when it granted authority to campus police to effectuate arrests 
on campus property, did not intend to differentiate between commercial property used 
for investment purposes and other property used for academic or residential purposes. 
Id. at 547-48. The court accordingly upheld the validity of the arrests. Id. at 549. 

706. 718 F. Supp. 499 (E.D. La. 1989), appeal dismissed, 110 S. Ct. 708 (1990). 

707. Id. at 502-03. 

708. The LSU Supervisors oversee Louisiana State University and Agricultural and 
Mechanical College in Baton Rouge, the University of New Orleans, Louisiana State 
University at Shreveport, Louisiana State University at Alexandria, and Louisiana State 
University at Eunice. Id. at 503. 

709. The Southern Supervisors oversee Southern University at Baton Rouge, Southern 
University at New Orleans, and Southern University at Shreveport/Bossier City. Id. 

710. The Trustees oversee Louisiana Tech University in Ruston, Grambling State 
University, University of Southwestern Louisiana in Lafayette, Northeast Louisiana Uni- 
versity in Monroe, Northwestern State University in Natchitoches, McNeese State Uni- 
versity in Lake Charles, Nicholls State University in Thibodaux, and Delgado Community 
College in New Orleans. Id. 

711. Id. at 503-04. 
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The court stated that ‘‘[t]he present scheme for governing education 
in Louisiana ... has perpetuated illegal segregation in Louisiana’s 
higher education .... The system of multiple boards is therefore a 
defect in the State’s system of higher education that violates the federal 
constitution.’’”’? The court focused on a plan designed to desegregate 
the various institutions of higher education rather than on a plan 
designed to merge those institutions. The court, however, reserved the 
option of merging the various institutions should integration fail.’ 

First, the court ordered the disbanding of the four-board system and 
the creation of a single governing board whose members are chosen 
from the existing governing boards. The new board will have ultimate 
authority over academic, budgetary, personnel and administrative affairs 
of each institution once controlled by the four governing boards. The 
new board will also oversee the desegregation plan. Second, the court 
ordered the new board to classify and tier each state university accord- 
ing to its mission regarding undergraduate, graduate and research 
programs and the degree of selectivity in admissions. Third, each state 
institution must set aside ten percent of its entering class for other-race 
students.”’* 

Fourth, the plan calls for the establishment of a two-year community- 
college system. Fifth, the court ordered the merger of the two state- 
supported law schools, the Southern Law Center, a desegregated law 
school with a fifty-eight percent black student body, and the LSU Paul 
Herbert Law Center, a highly-segregated law school with a minuscule 
percentage of black students. The court found the LSU Law School 
more successful, in terms of bar-passage rate, than the Southern Law 
Center. Accordingly, the court ordered a unified core curriculum for 
both law schools, without duplication of high-demand courses. The 
court aiso ordered the LSU Law School to reserve ten percent of its 
entering class for the purpose of increasing the Law School’s diversity. 
Finally, the court appointed a three-member ‘‘Monitoring Committee”’ 
to supervise the desegregation process.”* 

Following this order, the Southern Board of Supervisors and the 
United States, among others, made various motions requesting an order 
staying the execution of the judgment pending further motions and 
pending appeal to the United States Supreme Court.’’* The court denied 
the motions, asserting: ‘‘Brown was decided thirty-five years ago. It is 
high time that higher education in Louisiana be reworked at all levels 
in a unified effort to improve the education {of Louisiana’s citizens].’’’” 





712. Id. at 505. 

713. Id. at 507. 

714. Id. at 515-17. 

715. Id. at 518-20. 

716. See United States v. Louisiana, 718 F. Supp. 521 (E.D. La. 1989), appeal 
dismissed, 110 S. Ct. 708 (1990). 

717. Id. at 523. 
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In a supplemental order, the court required the new board immediately 
to desegregate the staffs and faculties of all the system’s institutions by 
implementing aggressive recruitment of qualified other-race employ- 
ees.778 

The court considered whether it erred in basing its remedy on the 
Constitution rather than on Title VI.” The court held that ‘‘whatever 
relief is available to a private plaintiff in a school desegregation suit 
under the Fourteenth Amendment is available to the United States 
under Title VI.’’”?° The court also held that the guidelines circulated 
by the Department of Health and Welfare for Title VI desegregation 
cases did not bind the court in fashioning a desegregation remedy.” 
' The court also considered a challenge to its admissions requirement. 
The United States, citing City of Richmond v. J.A. Croson Co.,”?? argued 
that the admissions requirement unconstitutionally established a rigid 
quota system.’?? The court disagreed. First, the court pointed out that 
it, unlike the City of Richmond in Croson, had made a specific finding 
of prior discrimination with lingering effects.”2* Second, the court found 
that its admissions requirement was not inflexible: the requirement 
merely represented a useful starting point for shaping a remedy and 
was not immutable in the inevitable change of circumstances. The 
court’s continued jurisdiction over the desegregation plan enabled it to 
modify remedial orders when necessary.’”> [In 1990, the United States 
Supreme Court dismissed, for want of jurisdiction, appeals from these 
judgments. }’26 

In a suit ‘‘brought in consequence of a riptide of unpleasantness 
which flooded the Dartmouth College campus during the second se- 
mester of the 1987-88 academic year,’’’?”? white student editors of the 
Dartmouth Review, Christopher Baldwin, John Quilhot, and John Sutter 
(the ‘‘students’’), claimed that their suspension from Dartmouth College 
was racially motivated. The federal district court determined that the 
complaint presented no federal claim.” The Court of Appeals affirmed. 

The Review published an article critical of the teaching of William 
Cole, a black music professor. After trying to obtain Cole’s response to 
the article by phoning him, the students approached him after class. 





718. Id. at 524. 

719. United States v. Louisiana, 718 F. Supp. 521, 529 (E.D. La. 1989), appeal 
dismissed, 110 S. Ct. 708 (1990). 

720. Id. (quoting United States v. Louisiana, 692 F. Supp. 642, 649-50 & nn.21-23 
(E.D. La. 1988)). 

721. Id. 

722. 109 S. Ct. 706, 720-23 (1989) (plurality); id. at 735 (Scalia, J., concurring). 

723. 718 F. Supp. at 530. 

724. Id. (citing Croson, 109 S. Ct. at 723-28). 

725. Id. at 530-31. 

726. 110 S. Ct. 708. 

727. Dartmouth Review v. Dartmouth College, 889 F.2d 13, 14 (ist Cir. 1989). 

728. Id. (citing 709 F. Supp. 32 (D.N.H. 1989)). 
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Cole ‘‘screamed profanities’’ at the students. When Baldwin attempted 
to hand Cole a letter, Cole broke part of the equipment the students 
carried and poked his fingers at Baldwin’s eyes. Cole then contacted 
the Committee on Standards, which proffered charges of harassment 
and disorderly conduct against the students. At the hearing, the Com- 
mittee found the students guilty and suspended them. The students 
alleged that the proceeding did not provide them with such procedural 
safeguards as representation by counsel, effective cross-examination and 
an unbiased hearing panel. The students also claimed that Dartmouth’s 
president verbally attacked them by claiming that their bullying tactics 
would discourage women and members of minority groups from joining 
the faculty and enrolling as students.7?° 

The Court of Appeals addressed the students’ causes of action under 
various federal statutes. In order to succeed under section 1981,7°° the 
students would have to prove that discrimination impaired their ability 
to make or enforce contracts’? and that this discrimination was both 
purposeful and based on race. The court concluded that the students 
did not show any causal link between their race and the defendants’ 
conduct. The court found insufficient the students’ allegation that the 
defendants labeled the students ‘‘racists’’ and denied them certain 
procedural safeguards.”*? The students argued that Cole was treated 
better than they even though his conduct on the occasion in question 
was far worse than theirs. The court found that this disparity in 
treatment could be attributed to many factors other than race.”** The 
court emphasized that ‘‘[a]lthough the complaint mentions that appel- 
lants are white, and claims that they were victims of discrimination, 
no specific facts are alleged which, if proven, could plausibly lead to 
a supportable finding that plaintiffs’ race was the reason for the un- 
fairness.’’”* 

The court similarly dismissed the plaintiffs’ claim under Title VI.7* 
The students failed to allege with sufficient factual specificity discrim- 
ination based on a protected category.’* 

In Lewis v. Russe,’*”? Martin Lewis, a black man, alleged that racial 
animus motivated defendants, Rush Medical College and its dean, 





729. 889 F.2d at 14. 

730. 42 U.S.C. § 1981 (1982). For the text of section 1981, see note 259, supra. 

731. 889 F.2d at 16-17 (citing Patterson v. McLean Credit Union, 109 S. Ct. 2363, 

2372 (1989)). 

732. Id. at 18-19. 

733. Id. at 20. 

734. Id. at 21. 

735. See 42 U.S.C. § 2000(d) (1982): 
No person in the United States shall, on the ground of race, color, or national 
origin, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving Federal 
financial assistance. 

736. 889 F.2d at 22. 

737. 713 F. Supp. 1227 (N.D. Ill. 1989). 
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Henny Russe, to dismiss him from medical school. Lewis was dismissed 
after he failed to satisfy the first-year academic requirements. Lewis 
was given two opportunities to meet the first-year requirements, but 
was unsuccessful each time. Lewis maintained that although, consistent 
with formal school policy, he was allowed to take only two makeup 
examinations each quarter, some white students were allowed to take 
more than two makeup examinations each quarter.”** Lewis sued under 
several federal provisions, including section 1981.”°° The federal district 
court held that Lewis’s complaint sufficiently stated a claim under 
section 1981, which proscribes private racial discrimination.” 

The Ad Hoc Committee of the Baruch Black and Hispanic Alumni 
Association brought an action alleging that Bernard M. Baruch College 
selectively refused to grant recognition to an alumni association dedi- 
cated to the concerns of minority students, in violation of the Associa- 
tion’s constitutional rights.”** Since a recognized alumni association 
already existed, the College argued that solicitation efforts by a separate 
alumni group would unduly burden and possibly alienate alumni.’* 

On remand from the Court of Appeals,’** the District Court held that, 
upon graduation, one’s alma mater no longer could be looked to for 
things other than items such as transcripts. The first amendment does 
not require colleges to fund or recognize alumni groups, and a college’s 
refusal to fund or recognize an alumni association does not violate the 


alumni’s associational rights. If, however, a college does establish an 
alumni structure, the equal-protection clause requires the college to act 





738. Id. at 1229. 

739. See 42 U.S.C. § 1981 (1988), set out in note 259, supra. Lewis also sued under 
Section 1983, see 42 U.S.C. § 1983 (1988), Title VII, see Civil Rights Act of 1964, § 701 
et seq., 42 U.S.C. § 2000e-2000e-17 (1988), and Title VI, see Civil Rights Act of 1964, § 
602-605, 42 U.S.C. § 2000d-4 (1988). The district court held that Lewis failed to state a 
Section 1983 claim, since Rush Medical College was not a state actor. Title VII, since it 
outlaws racial discrimination solely in the employment context, was inapplicable because 
Lewis did not allege that he ever worked for the defendants. Lewis v. Russe, 713 F. 
Supp. 1227, 1230 (N.D. Ill. 1989). Finally, the court refused to dismiss Lewis’ Title VI 
claim, asserting that Lewis properly alleged that Rush Medical College benefited from 
federal funding, a necessary element of a Title VI claim. Id. at 1231-32. 

740. Id. (citing Runyon v. McCrary, 427 U.S. 160, 168-75, 96 S. Ct. 2586, 2593-97 
(1976)). 

For more on racial discrimination, see Radcliff v. Landau, 883 F.2d 1481, mandate 
clarified, 892 F.2d 51 (9th Cir. 1989), holding that a former law student, allegedly 
dismissed from the defendant law school because of his race and active participation in 
a black students’ association, could state a claim for relief under Title VI. The court held 
that the receipt of federal assistance by any student or portion of a school subjects the 
entire school to Title VI coverage. Id. at 1383 (emphasis added) (citing Civil Rights 
Restoration Act of 1987, 42 U.S.C.A. § 2000d-4a (West Supp. 1990) (Pub. L. 88-352, 
Title VI, as added Pub. L. 100-259, § 6, Mar. 22, 1988, 102 Stat. 31). 

741. Ad Hoc Comm. v. Bernard M. Baruch College, 726 F. Supp. 522, 523-24 (S.D.N.Y. 
1989). 

742. Id. at 524. 

743. See 835 F.2d 980 (2d Cir. 1987). For a report on earlier proceedings, see Dutile, 
The Law of Higher Education and the Courts: 1987, 15 J.C.U.L. 87, 92 (1988). 
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nondiscriminatorily.”“* The court held that the Committee failed to 
prove a political or racial basis for the college’s decision and that the 
college’s fear of alienating alumni justified its decision.” [In 1990, the 
parties settled their differences. Their agreement allows the Black and 
Latino Alumni Association to use the College’s name, some of its office 
space and other resources. For its part, the Association agreed to discuss 
cooperation and even affiliation with the Baruch Alumni Association.]’** 


B. Gender 


A decision of interest to the higher-education community arose in 
the context of a secondary school. Erin Israel, a female high-school 
student, filed suit against the Secondary Schools Activities Commission 
(SSAC) for refusing to allow her to play on the boys’ high-school 
baseball team.”*’ Israel’s school offered a girls’ softball team, and SSAC 
rules would allow her only to play softball on the girls’ team.” 

The court held that the SSAC rule violated the equal-protection 
clauses of both the federal and the West Virginia constitutions. Under 
the federal constitution, gender-based classifications will be upheld 
only if they ‘‘serve important governmental objectives and are substan- 
tially related to achievement of those objectives.’’’*° Courts have rec- 
ognized, however, that in certain instances it is permissible to maintain 
separate sports teams for males and females so long as they are sub- 
stantially equivalent. For constitutional purposes, softball and baseball 
are not substantially equivalent, due to differences in the equipment 
used, the dimensions of the playing field, the number of players on a 
team, the pace of the game, and the difference in the skills required to 
play the two games.” Since the two games are not substantially 
equivalent, the SSAC rule violated equal protection.”* 





744. 726 F. Supp. at 523. 

745. Id. at 524-25. 

746. Chron. Higher Educ., May 2, 1990, at A2. 

747. Israel v. West Virginia, 388 S.E.2d 480 (W. Va. 1989). 

The court rejected the argument that Israel’s claims for relief were moot since she had 
graduated from high school. The court concluded that determining the validity of the 
SSAC rule would have collateral consequences sufficient to justify the effort; that the 
issue presented a matter of public concern since it involved public education; and that 
cases on this issue would otherwise never reach the Supreme Court of Appeals without 
becoming moot due to the brevity of the baseball season. Id. at 483 (citing State ex rel. 
M.C.H. v. Kinder, 317 S.E.2d 150, 153 (W. Va. 1984) (citing in turn State v. Gleason, 
404 A.2d 573, 578 (Me. 1979)). 

748. Id. at 482. 

749. Id. at 484 (quoting Craig v. Boren, 429 U.S. 190, 197, 97 S. Ct. 451, 457 (1976)). 

750. Id. at 484-85. 

751. The court also held that the SSAC rule violated the West Virginia Human Rights 
Act. See W. Va. Cope § 5-11-1 to 5-11-9 (1987). The Act makes it unlawful for any 
proprietor to refuse or deny any person the benefits of a ‘‘place of public accommoda- 
tions’’ based upon, among other things, sex. See id. at § 5-11-9. The SSAC argued that 
it was not a ‘‘place of public accommodations’’ since participation in interscholastic 
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C. Statutes of Limitations 


The court in Lewis v. Russe,’ discussed earlier,”** also held that a 
recent Supreme Court decision’™ applying state personal-injury statutes 
of limitations to section 1981 claims would not be applied retroactively 
to Lewis’s section 1981 cause of action.”*> The court stated: ‘‘When a 
newly established statute of limitations overrules clear precedent on 
which litigants may have relied, a court should not apply the new 
limitations period retroactively.’’”>* 

Statutes of limitations were dispositive in Bougher v. University of 
Pittsburgh.”*” Ruth Ann Bougher, a former student at the University of 
Pittsburgh (Pitt), sued Pitt, its Chancellor, and a professor, alleging 
violations of Title IX, section 1983, and section 1985. The trial court 
granted summary judgment for the defendants on all claims. 

On appeal, Bougher raised issues pertaining to the application of 
sexual-harassment principles dealing with ‘‘hostile environment,’’ de- 
veloped under Title VII, to alleged sexual discrimination under Title 
IX.75§ The Third Circuit Court of Appeals declined to address these 
issues. The court held that, though Title IX contains no statute of 
limitations, the corresponding regulations adopt the procedures appli- 
cable to Title VI, which require that a complaint be filed no later than 
180 days after the alleged discrimination.” The court found that 


Bougher failed to allege any actionable conduct within the applicable 
statute of limitations.” The court found that though section 1983 has 
no specific statute of limitations, the Supreme Court has directed federal 





sports was not open to the general public but was limited to secondary school students 
meeting certain age, residency, and academic requirements. The court held that the SSAC 
was a ‘“‘place of public accommodations’’ since it regulated interscholastic athletics and 
the SSAC’s membership, all of which had a direct impact on the public school system, 
and that SSAC interscholastic athletic events were open to the public and held at public 
facilities. Two other factors aid in determining what is a ‘‘place of public accommoda- 
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the entity receives its funding from public sources. Since the SSAC was legislatively 
created, and received its funding from public schools, the court that it was subject to 
the West Virginia Human Rights Act, and that the SSAC rule preventing Israel from 
playing on the boys’ baseball team violated the Act. 388 S.E.2d at 488-89. 
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courts to borrow the state statute of limitations for the most analogous 
cause of action.”** The Supreme Court has found section 1983 claims 
to be most analogous to common-law tort actions because both involve 
the deprivation of life, liberty or property.” Accordingly, the court 
applied the two-year Pennsylvania statute of limitations for personal- 
injury claims. The court found Bougher failed to allege any unlawful 
acts during the two-year period prior to the filing of the complaint on 
which a section 1983 claim could be based.’®* The court found Bough- 
er’s section 1985 claim equally time-barred.” Accordingly, the court 
affirmed the district court’s order granting summary judgment for the 
defendants.7® 


CONCLUSION 


The various components of the system of higher education continued, 
during 1989, vigorously to assert in the courts their respective interests. 
The courts in turn continued to play their crucial role in adjusting 
these competing interests. This interaction contributed to a clearer 
picture of the rights and responsibilities of these components. None- 
theless, as last year’s Annual Review observed and the cases in this 
year’s Review reflect, the dynamic nature of higher education precludes 
any significantly-settled state of the law relating to colleges and uni- 
versities. This persistent, at times annoying, fact breathes life and, 


indeed, excitement into the work of those involved in the law of higher 
education. 





761. Id. at 78 (citing Wilson v. Garcia, 471 U.S. 261, 266-67, 105 S. Ct. 1938, 1941- 
42 (1985)). 
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COMMENTARY 


Economic and Tax Aspects of Prepaid- 
Tuition Plans 


Alan Gunn* 


Some colleges and states have adopted programs which allow parents 
to pay their children’s tuition years in advance of the children’s en- 
rollment. These prepaid-tuition plans have been promoted as providing 
a form of insurance against unexpectedly large tuition increases and as 
a method of reducing the parents’ income taxes. This article will show 
that prepaid-tuition programs do not provide satisfactory insurance 
protection, that the availability of the hoped-for tax benefits is subject 
to doubt, and that prepayment creates serious risks for parents and 
colleges. 

Tuition-prepayment programs take two forms.’ Under single-institu- 
tion plans, parents make payments to a particular college when their 
children are infants; if the children later attend that institution they 
pay no tuition at that time. The plans typically provide that parents 
whose children do not attend the college (either from choice or because 
they are not admitted) receive a refund of their payments but little or 
no interest. The first of these plans was adopted by Duquesne in 1985;? 
it terminated three years later. Plans involving several colleges would 
be similar in principle but would avoid tying children to particular 
institutions. A state, for example, could collect tuition today for very 





* Professor of Law, Notre Dame Law School. Rensselaer Polytechnic Institute, B.S., 
1961; Cornell Law School, J.D., 1970. 

1. Some states have marketed their tax-exempt bonds by advertising them as ‘‘college 
savings bonds’’ or the like; see Williams, Financing a College Education: A Taxing 
Dilemma, 50 Onto. St. L.J. 561, 592-95 (1989). These programs have little to do with 
college savings. The Illinois program described by Professor Williams, for instance, pays 
bondholders an extra one-half of one percent interest if they use the proceeds of the 
bonds to finance higher education in Illinois; Id. at 594. Except for this feature, the 
bonds seem to be ordinary tax-exempt bonds with a fancy name. Programs like this may 
have the unfortunate effect of inducing frugal low-income parents to buy tax-exempt 
bonds when taxable investments would be better investments for them, given their low 
tax brackets. 

2. Other institutions had adopted plans allowing payment of all four years’ tuition 
during a student’s first year of college, see note 13 and accompanying text. Duquesne’s 
seems to have been the first plan providing for payment before the student was even 
admitted to the college. 
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young children in exchange for guaranteeing those children an educa- 
tion without further cost when and if they are admitted to any public 
college in the state. Michigan’s well-known plan is sometimes cited as 
an example of a multi-institution plan, though in fact the Michigan 
plan makes no such guarantee.’ 


I. THE ECONOMICS OF PREPAID TUITION 


A. Generally 


If parents could know today what tuition would be in the future, 
there would be no reason other than tax savings for prepaying tuition. 
Suppose that a parent has $10,000 to invest, and that this investment 
will grow to $50,000 by the time the parent’s child is ready to start 
college. Suppose further that the parent knows that the child’s fresh- 
man-year tuition will be $50,000 at that time. The parent could provide 
for the child’s first year of college by investing the $10,000 today; the 
investment will grow to $50,000 just in time to pay one year’s tuition. 
Alternatively, the parent could prepay the child’s first-year tuition by 
writing a $10,000 check to the college; the college could then invest 
the money, which would grow to $50,000 by the time the child enrolls. 
Unless the college can earn a higher rate of return on its investments 
than the parent can—an unlikely assumption—prepayment of tuition 
would have no advantage to either the parent or the college. 

In fact, nobody knows for sure how high tuition at any particular 
institution, or at institutions generally, will be in ten or fifteen years. 
Some parents may therefore find prepayment plans attractive because 
the plans free them from the risk of unexpectedly large increases in 
tuition. Suppose that the parent described in the previous paragraph 
expects one year’s tuition to be $50,000 but fears that it will be higher. 
A $10,000 investment by the parent will take care of one year’s tuition 
if the investment produces the expected return and if tuition does 
increase by the expected amount. Prepayment seems, at first glance, to 
provide the same outcome if all goes as expected but to protect the 
parent against the possibility that tuition will actually increase to 
$80,000. But this is an illusion. 

Suppose that a parent and a college know that $10,000 invested today 
will grow to $50,000 by the time the parent’s child is ready to enter 
the college. They also know that the best estimate of a year’s tuition 
at that time is $50,000, but that actual tuition levels will be higher or 
lower.* For the sake of simplicity, assume that only two possible 





3. See infra notes 32-33 and accompanying text. 

4. The uncertainty that matters is not uncertainty about future tuition levels but 
rather uncertainty about the relationship between future tuition levels and future invest- 
ment returns. I have assumed, for simplicity, that investment returns are certain and that 
tuition levels are not. This simplifies the discussion without affecting the analysis in 
any important way. 
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outcomes exist, each equally likely: (1) tuition will be $40,000, or (2) 
tuition will be $60,000. If both the parent and the college are risk- 
neutral,> both will be indifferent between prepayment and payment 
upon enrollment (assuming away all other risks). That is, because risk- 
neutral persons view a sure payment of $50,000 as equivalent to a fifty- 
fifty chance of paying either $40,000 or $60,000, prepayment in this 
situation is equivalent to prepayment in the case in which future tuition 
rates are known. 

Realistically, parents are unlikely to be risk-neutral with respect to 
future tuition levels; instead, they are likely to fear unexpectedly high 
increases more than they relish the prospect of unexpectedly small 
increases. This is why prepaid-tuition plans are sometimes described 
as providing ‘‘insurance’’ against unanticipated tuition increases.* For 
a risk-averse parent, paying $10,000 now rather than either $40,000 or 
$60,000 later would indeed be more attractive than investing the $10,000 
and accumulating $50,000 to be used for tuition. If the college in 
question is risk-neutral (or even if it is less risk-averse than the parent), 
prepayment might be economically attractive on these facts.” But a 
college as risk-averse as the parents would not offer prepayment on 
these terms to parents, for it would stand to lose as much from the 
plan as the parents would gain. And there is no good reason to think 
that colleges are less - ropaiasateenas than the parents of their future students 
are. 

I know of no data which measure directly the extent to which those 
who manage the affairs of colleges cause colleges to behave as if they 
were risk-averse.* Casual empiricism suggests, however, that colleges 
in the United States act in ways that are inconsistent with risk neu- 





5. A risk-neutral person views a fifty-percent chance of receiving (or losing) $100 
as being equal to the certainty of receiving (or losing) $50. Most people, most of the 
time, are risk-averse. For example, we would be very surprised if someone willing to do 
a year’s work for a $50,000 salary would agree to do the same work for a fifty-percent 
chance of getting $100,000. 

6. See A. HAUPTMAN, THE TUITION DILEMMA 25 (1990). 

7. It is not entirely clear, however, that all risk-averse parents would find this 
prepayment plan attractive. The parent risks losing $10,000 if tuition increases turn out 
to be unexpectedly low, while unexpectedly high increases can be dealt with in other 
ways. For example, if tuition increases more than expected, parents who would otherwise 
have sent their children to private colleges can send them to state schools or junior 
colleges, or not send them to college at all. The assumption in the text that risk-averse 
parents would find this particular plan attractive is sound only for parents who place a 
very high value on sending their children to a particular kind of college. 

8. Strictly speaking, a college, like any other corporate body, is a set of relationships, 
not a person. It is therefore meaningless to ask whether a college ‘‘is’’ risk-averse; risk- 
aversion is a human characteristic and it is always wrong to attribute human character- 
istics to corporate bodies. When I refer to the ‘‘risk-aversion’’ of colleges, I mean only 
to describe the tendency of those who make decisions for colleges to act as if the colleges 
were risk-averse. (This is not the same thing as the decisionmakers themselves being risk 
averse, as the decisionmakers do not personally bear the risks that their decisions impose 
on their organizations.) 
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trality. For example, colleges consider it very important to maintain 
large endowments—endowments which would allow them to operate 
for many years even if their other sources of funding dried up.° They 
invest their endowments conservatively and typically use much of their 
endowment income to enlarge the endowments. With respect to non- 
financial matters, nearly all colleges strive to offend as few people as 
possible. Why college managements behave in this way is a question 
well beyond the scope of this paper—for our purposes it is enough to 
note that they do. 

The prevalence of risk-averse decisionmaking by college manage- 
ments suggests strongly that (tax considerations aside) those manage- 
ments are unlikely to adopt prepayment plans that would attract parents, 
who are also risk-averse. Let us return to our earlier example of a 
$10,000 prepayment for tuition that will be either $40,000 or $60,000. 
The uncertainty that makes this plan attractive to risk-averse parents if 
the $10,000 will grow to $50,000 over the period between the payment 
and the child’s enrollment makes the plan unattractive to the college. 
The college would therefore establish the plan only if it could charge 
a premium large enough to offset its risks (as seen by its management). 
And if colleges are more risk-averse than parents, a premium large 
enough to induce colleges to offer the plans would be so large that 
parents would not sign up. 


B. Prepaid-Tuition Plans as ‘‘Insurance’’ 


The common tendency to describe prepaid-tuition plans as providing 
‘insurance’ is misleading. Real insurance works by providing an 
opportunity for risk-averse persons to pool risk. In the case of life 
insurance, for example, people for whom premature death would be 
costly pay small sums, with the money in question going to the 
survivors of those few insureds who actually die early. The insurance 
companies assume no mortality risk—they insure so many people that 
their annual payouts are easily predictable. The large payments to the 
survivors of the unlucky few who die early come from the money paid 
in by all of the insureds. 

Prepaid-tuition plans provide almost no ‘‘insurance’’ in the traditional 
sense. If a school offers a prepayment plan which will allow everyone 
to break even if tuition increases by 300% by the time the buyers’ 
children will start college, and if tuition actually increases by less than 
that, all of the parents who bought into the plan will have lost, and 
the school will have profited. If tuition increases by more than the 
amount assumed in devising the plan, all of the investing parents 
whose children attend the school will have gained and the school will 
have lost. Insurance—in the risk-pooling sense—is largely absent from 
prepaid-tuition plans. 





9. See Hansmann, Why Do Universities Have Endowments?, 19 J. LEGAL Stub. 3 
(1990). 
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There exists only one important” way in which prepaid-tuition plans 
pool risks among the people who invest in them. This occurs when 
the college uses the earnings on payments made by parents whose 
children do not attend the college to finance some of the tuition 
expenses of those parents whose children do attend. While this feature 
of the plans provides a small amount of risk pooling, it also creates 
serious problems for both parents and schools. To the extent that 
prepayments by parents whose children do not go to any college finance 
the education of other children in the pool, prepayment plans do offer 
a form of insurance—insurance against attending college.’ But the 
number of cases in which the children of those who have prepaid 
tuition do not go to college at all must be very small. More commonly, 
parents who forfeit the earnings on their prepayments will do so because 
their children insist upon attending some college other than the one at 
which tuition was prepaid or because the college denies admission to 
their children. 

Plans involving only a single institution provide protection against 
unexpected tuition increases at the cost of risking the loss of many 
years’ investment return if the child is not admitted or does not attend 
the school for some other reason. The very risk-aversion that would 
cause some parents to be willing to pay tuition early to avoid unex- 
pectedly high increases in tuition will make those parents reluctant to 


risk losing the bulk of their investment. Single-institution plans ‘‘in- 
- sure’ against higher tuition only for those parents whose children 





10. By pooling the investments of people whose children will attend schools in 
different years, prepayment plans provide some risk pooling by using payments from 
those whose children attend college in years in which tuition is unexpectedly low to 
finance the educations of children who attend in high-tuition years. If tuition fluctuated 
greatly from year to year, this could provide a useful form of protection. For instance, 
if schools charged, say, $12,000 for tuition in one year, $20,000, the next year, and 
$8000 the year after that, prepayment plans would serve a useful ‘‘averaging’’ function. 
In fact, though, tuition increases follow relatively smooth curves; and while the overall 
steepness of the curves is hard to predict, the curves themselves are not lumpy. 

A. HAUPTMAN, supra note 6, at 25, points out that prepayment plans provide some 
pooling by shifting gains from those whose contributions earn abnormally high returns 
to those whose contributions, being made in different years, earn unusually low returns. 
Whether investment returns over different fifteen-year periods (the relevant period for 
people prepaying tuition for three-year-olds who will begin college at eighteen) differ 
enough to make this kind of insurance worthwhile seems very doubtful. At the very 
least, those defending prepayment plans on the ground that they offer this kind of 
insurance should provide data to support their assertions; to date, none has. 

11. People commonly think of insurance as providing protection against some of the 
consequences of undesirable events, such as sickness, death, or injury. It may therefore 
seem odd to speak of insurance against a child’s attending college, as parents interested 
in prepayment programs are people who want their children to go to college. However, 
insurance can protect against the financial consequences of events that are desirable in 
non-financial ways. For example, people who buy lifetime annuities insure themselves 
“‘against’’ living a long time, not because they prefer to die young but because living a 
long time costs a lot. 
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actually attend the institution in question; parents whose children go 
elsewhere end up making payments to the college their children attend 
and also give most or all of the return on their prepayments to the 
college for which they prepaid. As ‘‘insurance’’ this is quite unattrac- 
tive—it resembles a life insurance policy which pays the insured’s 
survivors $100,000 if the insured dies of natural causes but which 
requires the survivors to pay $200,000 to the insurance company if the 
insured dies in an accident. While life insurance shifts money from the 
fortunate many to the unfortunate few, tuition-prepayment takes pay- 
ments from the unfortunate few and uses the money to pay the fortunate 
many. 

If risk-pooling arrangements that would benefit parents of prospective 
college students were feasible, one would expect to see private profit- 
making firms offering them, just as insurance companies offer life, fire, 
and other kinds of insurance. One writer has reported that ‘‘[s]everal 
private concerns are in the process of developing tuition prepayment 
plans,’’*? but no such plan seems yet to have been marketed. The 
strongest argument against the claim that prepayment plans offer par- 
ents a useful form of insurance is that all of the plans sold so far have 
been sold by organizations that provide educational services—colleges 
and states. These organizations are no better placed to provide insurance 
than are insurance companies; the fact that they, and only they, offer 
the programs suggests that what is being offered is not insurance. There 
is no more reason for colleges, and only colleges, to sell insurance 
against tuition increases than there is for undertakers to be the only 
sellers of life insurance. 


C. The Risk of Litigation 


In addition to subjecting both parents and colleges to the risks arising 
from inability to predict future tuition increases accurately, prepayment 
plans invite litigation. Denial of admission to the children of those who 
have prepaid tuition will generate disputes, some of which will end 
up in court. A college with a choice between admitting A, whose 
parents paid the college $10,000 fifteen years ago, and admitting B, 
who will pay $50,000 in tuition if admitted, has a strong financial 
incentive to reject A and admit B, refunding A’s $10,000 (without 
interest). Even if no college actually succumbs to the temptation, parents 
of children denied admission will surely suspect the colleges’ motives, 
and some of them will sue. And even if the institutions win every 
litigated case—an extremely unlikely prospect—the costs of defending 
admissions practices in court will be high. The admissions process 
involves many subjective judgments and produces little satisfactory 
“‘evidence’’ to justify particular decisions to a factfinder. Today, liti- 
gation over ‘‘unfair denial’’ is rare, because a candidate whose creden- 





12. A. HAUPTMAN, supra note 6, at 20. 
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tials are good enough to raise a plausible claim will be accepted at 
some other attractive school, making litigation pointless. But when the 
stakes in a particular case involve hundreds of thousands of dollars, 
litigation will be inevitable. 

The drawbacks described above are most serious for plans established 
by single schools and requiring payment before the student has been 
accepted. The earliest prepayment plans—those of Washincton Univer- 
sity and the University of Southern California, for example—were far 
more limited. Under those plans, the universities accepted prepayments 
only after the students in question had been admitted; the plans seem 
clearly to have been established for tax reasons. That kind of plan 
avoids many of the risks of the plans allowing prepayment of the tuition 
of infants, because the parent making the prepayment knows where the 
child will attend school and because the amount of the forfeiture if the 
student drops out will be small. State plans could also avoid some of 
the drawbacks of single-institution plans, as the chance that a particular 
child will be unable to gain admittance to any college in a large state 
may be acceptably small. Although single-institution plans involving 
payments for infants may soon disappear from the scene," short-term 
plans like that of Washington University and state plans like Michigan’s 
may well become a permanent feature of the college-financing land- 
scape. It is useful, therefore, to examine the income-tax consequences 
of tuition prepayments. 


II.. PREPAID-TUITION PLANS AND THE INCOME TAX 


A. Generally 


Prepaid-tuition plans seem to have originated as a mechanism by 
which tax-exempt colleges could sell the use of their tax exemption to 
parents. As an illustration, consider a college which can get a 10% 
return on its investments, which expects its tuition to increase by 10% 
a year, and which currently charges $10,000 a year tuition. For a 
student enrolling today, the college can expect to collect tuition ac- 
cording to the following schedule: 


YEAR TUITION 





1990 $10,000 
1991 $11,000 
1992 $12,100 
1993 $13,310 








13. Duquesne abandoned its plan after only three years, ostensibly because its in- 
vestment returns over that period had turned out to be lower than it had expected; see 
A. HAUPTMAN, supra note 6, at 21. Sensible people do not make long-term investment 
decisions on the basis of how the stock market has performed over a very short period. 
The lack of planning shown by Duquesne’s abandonment of its plan may tell us something 
about the care with which the plan was adopted in the first place. 
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Suppose that the student’s parent has $40,000 in cash and can get a 
10% return on investments, and assume also that the parent will pay 
no tax on that return. On these facts, and ignoring uncertainty about 
future tuition and about whether the child will attend the college for 
the next four years, both the parent and the college should be indifferent 
between (1) the parent’s paying all four years of tuition today, at this 
year’s $10,000 rate, and (2) the parent’s paying only this year’s tuition 
now, investing the balance, and paying future years’ tuition as the 
payments become due. 

Consider the case in which the parent pays $10,000 in tuition today 
and invests the balance. The $30,000 investment will grow to $33,000 
by 1991; at that time the parent will pay $11,000 in tuition, leaving 
$22,000 to invest. That $22,000 will increase to $24,200 by 1992, and 
the parent will pay $12,100 in 1992 tuition, leaving $12,100. One year’s 
investment of that $12,100 will produce $13,310, which the parent will 
use to pay the 1993 tuition. At the end of the four-year period, the 
parent’s original $40,000 stake will have paid four years’ tuition. 

If the parent uses the whole $40,000 at the beginning of 1990 to 
prepay four years’ tuition, the end result is the same: a $40,000 stake 
has paid for four years of schooling. Thus, from the parent’s point of 
view, prepayment provides neither a benefit nor a detriment. Nor should 
the college care whether the parent prepays. To illustrate, suppose that 
the college invests all of the tuition payments it gets from this parent. 
If it gets $40,000 at the beginning of 1990, that amount will grow to 
$53,240 by the beginning of 1993. If it collects each year’s tuition 
according to the regular schedule, and invests the payments, as re- 
ceived, at 10%, it will also accumulate $53,240 by the beginning of 
1993. Therefore, in this very simple example, neither the school nor 
the parent has anything to gain (or lose) by prepayment. 

Let us now modify the assumptions used in the example by assuming 
that the parent’s investment return will be taxed at a rate of 30%, while 
the college’s investment return will not be taxed at all, because it is a 
tax-exempt organization. Now, if parents who prepay will not be treated 
as having income, prepayment becomes preferable to the pay-as-you- 
go approach. Although the parent can get a 10% pre-tax return, the 
income tax reduces the after-tax rate of return on the parent’s invest- 
ments to 7%. We saw above that a 10% rate of return was just enough 
to allow the parent’s $40,000 to cover four years’ tuition payments; a 
7% return will not be. In this case, therefore, the parent will prefer to 
pay all four years’ tuition at once. 

Until the Tax Reform Act of 1986 limited deductions for ‘ ‘petiunat’” 
interest, prepayment plans could be used to save taxes even for parents 
who did not have enough cash on hand to pay all four years’ tuition 
without borrowing. Consider the same example, but assume that the 
parent has only $10,000 at the beginning of 1990. Assume also that 
the parent can borrow $30,000 at 10% interest. The parent borrows 
that amount and uses it (plus the $10,000 already on hand) to pay four 
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years’ tuition. The parent can repay the loan according to this schedule: 


PAYMENT 





$11,000 ($3000 
interest; 
$8000 principal) 
$12,100 ($2200 
interest; 
$9900 principal) 
$13,310 ($1210 
interest; 
$12,100 principal) 





This is the same payment schedule as if the parent had paid tuition 
annually, without borrowing, but with this difference: Part of each 
payment after the first year is interest. Under pre-1986 law, the taxpayer 
could deduct this interest; deductibility put the taxpayer who needed 
to borrow to prepay four years’ tuition on a par with the taxpayer who 
could prepay without borrowing. Each, it was thought, got a tax benefit 
from prepaying: the borrower by deducting interest, the non-borrower 
by excluding the investment return from income. Under current law, 
the equivalence between the borrower and the non-borrower holds only 
if the loan is secured by a mortgage on the borrower’s principal 
residence; otherwise, the interest will be non-deductible.* 


B. Prepaid-Tuition Plans as Interest-Free Loans: The Applicability of 
Section 7872 


In the early 1980s, tax advisers could confidently advise their clients 
that prepayment plans would reduce their taxes in the ways described 
above. Those who prepaid for goods or services had never been taxed; 
the prepayments were analogized to interest-free loans, and those who 
made interest-free loans were not regarded as having income. The 
situation changed in 1984. Section 7872 of the Internal Revenue Code 
now imputes interest income to many of those who lend money without 
charging interest. Those lenders are taxed as if they had charged interest 
(at rates specified by the Code) and had then paid the interest to the 
borrowers. 

Whether section 7872 applies to prepaid-tuition plans is unclear. 
Although the economic equivalence between interest-free loans and 
prepayments had been noted in the literature, the legislative history of 
section 7872 did not mention prepayments. Nevertheless, the whole 
point of a prepayment is to advance funds to the recipient without 





14. LR.C. § 163(h) (1986 & West Supp. 1990). 
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explicitly charging interest, and so the rationale for taxing those who 
make interest-free loans as if they had received interest extends to those 
who prepay for services as well. A proposed Treasury Regulation 
provides that ‘‘bona fide’’ prepayments are ‘‘generally’’ not to be treated 
as loans if they are ‘‘made in a manner consistent with normal com- 
mercial practices.’’** The clear negative implication here is that com- 
mercially unusual prepayments may be treated as involving interest- 
free loans. If so, prepaid-tuition plans may well be vulnerable, as those 
plans were designed to reduce taxes and serve no serious commercial 
purpose. It is quite possible, therefore, that interest income will be 
imputed to parents who prepay tuition (or perhaps to the children 
whose tuition is being prepaid), though the Internal Revenue Service 
has not yet tried to do that. 

A recent Supreme Court decision distinguishing prepayments for 
services from deposits that are treated as loans’* suggests that plans 
calling for prepayment before the child in question is admitted may be 
treated as involving loans. Commissioner v. Indianapolis Power & Light 
Co.’” considered whether customer deposits received by a utility were 
includable in the utility’s income. Under well-settled principles, pre- 
payments for services are taxable to the recipient upon receipt, but 
loans are not includable in the borrower’s income; the issue was 
therefore whether the deposits were loans or prepayments. In holding 
that they were loans, Justice Blackmun’s opinion pointed out that an 
advance payment, unlike a loan, ‘‘protects [the seller] against the risk 
that the purchaser will back out of the deal before the seller performs.’’® 
In other words, an early payment accompanying a commitment to buy 
and sell goods or services is a prepayment, while an early payment 
that will become part of the purchase price only if the deal goes through 
is a loan. Formally, at least,’® prepaid-tuition plans bind neither party— 
the child need not attend the college and the college need not accept 
the child. The plans therefore seem attractive candidates for ‘‘loan’’ 
classification under Indianapolis Power. 

In a recent article,2° Professor J. Timothy Philipps argues that section 
7872 should not apply to Michigan’s prepaid-tuition plan because the 
plan was not created for ‘‘tax avoidance’’ under section 7872(c)(1)(D).?' 





15. Prop. Treas. Reg. § 1.7872-2(a)(1), 50 Fed. Reg. 33,557 (1985). 

16. Prop. Treas. Reg. § 1.7872-2(b)(1), 50 Fed. Reg. 33,557 (1985) provides that 
refundable deposits, as distinguished from prepayments, are subject to § 7872. 

17. 110 S.Ct. 589 (1990). 

18. 110 S.Ct. at 594. 

19. Although prepayment plans create no legal obligation for the prepayer to use the 
services of the college in question, they do create a strong economic incentive to do that. 
In this respect, prepayments of tuition resemble traditional prepayments more closely 
than did the deposits in Indianapolis Power. 

20. Philipps, Federal Taxation of Prepaid College Tuition Plans, 47 WasH. & LEE L. 
REv. 291, 303-04 (1990). 

21. Unless the Michigan plan created either a tax-avoidance loan or a loan made 
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Professor Philipps reasons that the expected tax benefits of the Michigan 
plan are ‘‘incidental’’ when compared with the plan’s non-tax purposes 
of promoting higher education. If we look beyond the Michigan legis- 
lature’s declarations of purpose, this assumption seems questionable as 
a point of fact. More fundamentally, however, this argument takes the 
wrong approach to the question whether tax-avoidance is ‘‘1 of the 
principal purposes’’?? of an interest arrangement. Every interest-free- 
loan transaction must serve some non-tax purpose: Otherwise, the 
transaction would not be worth engaging in, even with tax savings. 
One decides whether the prohibited purpose is present not by asking 
whether there was a tax-avoidance reason for engaging in the transac- 
tion, but rather by asking whether there was a tax-avoidance reason for 
structuring the transaction as an interest-free loan, rather than as some- 
thing else.2? As the Michigan plan would not have gone into effect 
without a favorable tax ruling, it seems beyond serious doubt that tax- 
avoidance was at least one important purpose for giving the plan the 
form it took—and one principal purpose of tax avoidance is enough. 
Professor Philipps points out that, even if the Michigan plan does 
involve interest payments to parents or students, the interest might be 
exempt from taxation under section 103,” which deals with tax-exempt 
bonds.’5 It is not entirely clear, however, that section 103 would exclude 
from income the interest which the Michigan plan involves. Not all 
interest paid by a state or local government falls within section 103. A 
well-established line of cases holds that interest paid by a state or local 
government falls within section 103 only if the government in question 
has exercised its ‘‘borrowing power’’ by issuing bonds or similar 
instruments. For example, interest on condemnation awards has been 
held to fall outside of the exclusion.?© Because money paid under the 
Michigan plan is kept separate from other state funds, an argument 
that the state has not exercised its ‘“‘borrowing power’’ has some 
plausibility. Furthermore, even if Michigan’s obligations under its pre- 
payment plan were treated as creating ‘‘bonds,’’ those bonds would 
probably be ‘‘arbitrage bonds,’’ as the proceeds of the issue are invested 





subject to § 7872 by regulations issued under § 7872(c)(1)(E), § 7872 could not apply to 
the plan. 

22. I.R.C. § 7872(c)(1)(D) (1989). Note that ‘‘principal’’ here cannot mean ‘“‘of first 
importance.”’ If it did, transactions could have only one principal purpose and the 
statutory reference to ‘‘1 of’’ the principal purposes would be unintelligible. 

23. Prop. Treas. Reg. § 1.7872-4(e)(1), 50 Fed. Reg. 33,561 (1985) (Purpose for entering 
into transaction irrelevant in determining whether a tax-avoidance loan is present). 

24. LR.C. § 103 (1988). 

25. Philipps, supra note 20, at 308-09. 

26. E.g., Holley v. United States, 124 F.2d 909 (6th Cir. 1942); King v. Commissioner, 
77 T.C. 1113 (1981) acq. 1984-1 C. B. 1. Interest can be exempt under § 103 even if 
there is no ‘‘bond’’ in a formal sense. The Tax Court held in King that interest on 
negotiable notes given as part of the purchase price of property bought (but not con- 
demned) by the agency was exempt. The distinction drawn in these and other cases 
strikes me as absurdly formal, but it does exist. 
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in annuity contracts paying higher interest than the (zero) explicit 
interest paid by Michigan. Interest on arbitrage bonds is not generally 
exempt from federal income taxation.”’ 

Other attacks by the Internal Revenue Service are possible. Prepay- 
ment plans might be treated, for tax purposes, as interest-bearing loans, 
with repayment in services rather than in cash. ‘‘Loans’’ are tradition- 
ally thought of as requiring repayment in cash, or at least of amounts 
measurable in cash terms. However, proposed treasury regulations have 
defined ‘‘debt instruments’’ as including rights to later payments in 
‘‘property.’’ This definition, on its face, could cause prepayments for 
goods to be treated as creating debt.”* If so, extension of the definition 
to cover prepayments for services would not be out of the question. 
However, as prepayment plans typically guarantee the parents only the 
right to receive repayment in cash, in the amount of their original 
contributions, the ‘‘interest-free loan’’ characterization seems preferable. 
Still another possibility is that prepayment plans could generate income 
to the parent under section 467 of the Code, dealing with so-called 
‘‘stepped’’ payments. However, section 467 applies only to agreements 
calling for total payments of more than $250,000. Prepaid-tuition plans 
should be well within this limit for at least a few more years. 

The Service, then, has plausible arguments for taxing those who 
prepay tuition (or their children)?® on the investment income they are 
trying to avoid. But the Service has not yet advanced any of those 
arguments. Instead, in a private ruling on Michigan’s prepayment 
program, the Service invoked general principles of taxation, rather than 
specific Code provisions.*° Private letter rulings are not binding except 
with respect to those who obtain them, and in any event, the Michigan 
plan does not in fact involve prepaid tuition, so the ruling must not 
be taken too seriously. So far, though, it is all we have.* 





27. I.R.C. § 103(b)(2) (1988). Professor Philipps notes the possibility that interest 
under the Michigan plan might be taxable under this provision. 

28. 2 B. BrrrkER & L. LOKKEN, FEDERAL TAXATION OF INCOME, ESTATES AND GIFTS 
4 56.3.2 (2d ed. 1990). 

29. If a prepayment plan is characterized as a loan, it is not clear whether the person 
taxable on the interest would be the parent or the child. In cases in which the right to 
future benefits vests in a particular child, and cannot be assigned, the parent might be 
treated as having transferred the debt instrument in question to the child, who would 
then be taxable on the interest. This characterization would not improve the tax picture 
because most of the unearned income of a child under 14 is taxed at the parent’s marginal 
rate if that rate is higher than the child’s rate. I.R.C. § 1(i) (1988 & West Supp. 1990). 

30. Priv. Ltr. Rul. 88-25-027 (1988). See also Ltr. Rul. 89-01-027 (1989), dealing with 
an almost-identical fact situation. 

31. Several bills providing federal tax benefits for college savings have been intro- 
duced in Congress. So far, the only one to pass has been a very limited exclusion from 
income of interest on United States savings bonds redeemed by low- and middle-income 
taxpayers who spend amounts equal to the redemption proceeds on ‘‘qualified higher 
education expenses.’’ See Williams, supra note 1, at 574-76. 
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C. Operation and Tax Treatment of the Michigan Education Trust 


Under the Michigan plan,*? parents make payments to a state-created 
corporation called the Michigan Education Trust (‘‘MET’’). The MET 
invests the funds it receives and represents that it will pay the tuition 
of the beneficiaries when they attend college. If the beneficiary attends 
a state institution, the trust is to pay all the tuition (up to the amount 
charged state residents); otherwise, it will pay only an amount equal 
to the state tuition. Under some circumstances, the payments will be 
refunded rather than being used for tuition; for instance, if the child 
does not go to college the MET will refund the prepayment (less a 
‘‘service charge’ and, in some cases, with some interest). One partic- 
ularly noteworthy circumstance will trigger refunds from the MET: If 
the plan turns out to be unable to meet its tuition payments, the parents 
(or their named beneficiaries) will receive refunds. The Michigan plan 
therefore does not really guarantee those who participate that their 
children’s tuition will be covered; it guarantees only that the tuition 
will be paid if the MET makes enough money to pay it.** 

If descriptions in the press of the assumptions made by Michigan 
officials are accurate, it is extremely unlikely that the MET will in fact 
earn enough to pay the tuition bills the plan is supposed to cover. For 
example, the Michigan Treasurer is said to have assumed, in promoting 
the plan, that tuition increases will average 5.4% a year, a figure much 
lower than anything recent experience would suggest.** None of the 
accounts gives any reason for thinking that tuition increases will drop 
to this figure; indeed, if increases that low were likely, there would 





32. There are in fact several versions of ‘‘the’’ Michigan plan, which differ among 
themselves in minor detail. For purposes of this discussion the differences among the 
various plans can be ignored. For a detailed examination of the Michigan plan, with 
statutory citations, see Williams, supra note 1, at 579-92. 

33. If an annual actuarial examination of the plans offered by the MET discloses that 
a plan is actuarially unsound, the MET is authorized to adjust the price charged new 
participants so that the soundness of the plan will be restored. If too few new participants 
sign up at the increased rates, the plan will prorate its assets among its participants and 
either refund those assets or pay them to the colleges the beneficiaries are attending. 
Mich. Comp. Laws § 390.1433 (1988). In other words, the plan will pay for the 
beneficiaries’ educations if it makes enough money to cover the costs. If it does not make 
enough money, it will try to charge new participants enough to cover not only their 
costs but also the costs of the earlier members. If new participants fail to take advantage 
of the chance to pay not only their own costs but someone else’s, the plan will fold. 

34. See Rosenthal, Tuition Implications of Michigan Tuition Prepayment Program 
Remain Unsettled, 39 Tax Notes 676, 678 (1988). The assumptions underlying the 
Michigan plan are examined in great detail in Lehman, Social Irresponsibility, Actuarial 
Assumptions, and Wealth Redistribution: Lessons About Public Policy from a Prepaid 
Tuition Program, 88 Mic. L. REv. 1035 (1990). Professor Lehman concludes that the 
assumptions are unrealistic and that, as a result, the MET may well become insolvent. 
Nevertheless, he defends the plan on the ground that it has a ‘‘mood-altering value’’ and 
a value ‘‘as a check on social irresponsibility.’’ Id. at 1113. 
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hardly be any point in establishing prepayment plans; parents can 
easily earn more than 5.4% annually. 

The Michigan plan is being marketed to parents who fear high tuition 
increases by state officials who assume that actual increases will be 
much less. If events confirm the parents’ fears, the Michigan plan will 
be unsound and the MET will make refunds instead of paying tuition. 
This arrangement resembles a life-insurance policy under which the 
insurance company charges extremely low premiums and offers to pay 
large amounts when the insured dies—but only if its investments of 
the low premiums turn out to generate enough money to cover the 
‘“‘promised’’ payment. ‘ 

One source** quotes a Michigan official as saying that the MET can 
cover the hoped-for tuition payments even if its investment return 
proves inadequate. Acccrding to this official, the MET can simply use 
payments from parents recently signing up with the plan to pay the 
tuition for the children of parents who signed up long ago.* ‘he idea, 
in principle, resembles the Social Security system, under which taxes 
collected from people working today are used to pay benefits to retirees. 
There is, however, a fundamental difference between the Michigan plan 
and the Social Security system: Workers can be forced to pay Social 
Security taxes, but parents cannot be forced to sign up with the 
Michigan plan. If the plan ever gets to the point of using current 
payments from parents to cover tuition for those who paid years ago, 
the plan will have to expand indefinitely to keep up its payments. The 
Michigan prepaid-tuition plan would thus become a pyramid scheme, 
or ‘‘Ponzi game.’’ Individuals who market ‘‘investments’’ like this pay 
fines and go to jail. States seem to have some sort of immunity. 

The Michigan plan is not really a prepaid-tuition plan, but rather an 
arrangement under which parents give money to the MET and the MET 
promises to invest the money and pay back some of what it earns on 
the investment, either as tuition or as refunds. If, miraculously, the 
MET’s investments outpace tuition increases, the MET will make money, 
which the parents could have made if they had made their own 
investments. If the MET’s investments cannot keep up with tuition, the 
parents will get only the investment return, not the tuition they ex- 
pected, unless enough gullible new investors can be found to keep the 
pyramid growing. In short, investors in the plan cannot win®’ and may 
lose. 





35. Rosenthal, supra note 34, at 679. 

36. This practice is authorized by Mich. Comp. Laws § 390.1433 (1988). 

37. If the plan lasts for a reasonably long time, the earliest investors may come out 
ahead, as payments from later investors are used to pay the tuition of the children of 
the first wave of investors. The willingness of Michigan residents to sign on to the plan 
does not, therefore, show that the plan is economically sound. Chain letters attract a lot 
of ‘‘investors,’’ for a while. 

When the MET eventually becomes actuarially unsound, political forces may lead the 
legislature to adopt a bail-out. If this happens, Michigan taxpayers rather than the parents 
who invested in the plan will be the losers. 
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In establishing the plan, the Michigan legislature may have hoped 
that favorable tax treatment would overcome the plan’s economic short- 
comings. If the MET’s investment return were not taxed, the plan could 
make economic sense for parents because the state could earn a higher 
after-tax return than the parents could. The legislation establishing the 
plan provided that its implementation would begin only after a favorable 
ruling from the Internal Revenue Service had been obtained. In fact, 
the Service’s ruling turned out to be quite unfavorable: it has been 
called, without exaggeration, a ‘‘complete and colossal defeat.’’** Nev- 
ertheless, the plan went into effect; the Governor and Treasurer of 
Michigan simply declared the ruling a ‘‘victory.’’** The legislation 
establishing the Michigan plan provided that no contracts would be 
issued until the Internal Revenue Service had ruled that ‘‘the purchaser 
of the advance tuition payment contract will not be considered actually 
or constructively to be in receipt of income.’’*° Technically, the Service 
gave just that ruling, but although the ruling did not tax the purchaser, 
it ‘‘taxed everything else in the transaction.’’*’ 

According to the Service, all of the MET’s earnings are subject to 
income tax. Although states do not pay taxes, the Service viewed the 
MET as not being an integral part of the state and as serving private 
interests (those of the parents) rather than public ones.*? Whether the 
MET will be taxed as a trust or as a corporation is unclear. If it is 
taxed at corporate rates, 34% of its investment return will go to the 
federal treasury. This is a higher tax than the tax that nearly all of the 
parents making payments to the plan would pay if they bore the tax 
burden themselves. 

If the MET is taxed as a trust, the tax rate on the investment return 
will be 28% under current law.** (Michigan officials have argued that 
the rate may be only 15% in some cases, but this argument depends 
upon the trust’s being held to be a ‘‘simple trust,’’ which it certainly 
is not.**) Furthermore, if it is taxed as a trust, the MET will get 





38. Rosenthal, supra note 34, at 676, (quoting John Brown, of the California Asso- 
ciation of Independent Colleges and Universities). 

39. Id. 

40. Mich. Comp. Laws § 390.1433 (1988) (emphasis added). 

41. Williams, supra note 1, at 584. 

42. The MET is now litigating the matter of whether it is tax-exempt; see Tax Report, 
Wall Street J., June 13, 1990, at 1. 

43. Although the top marginal tax rate for trusts (as for individuals) is 33 percent, 
the top rate is ‘‘phased out’’ for high-income taxpayers. The MET is almost certain to 
have enough income so that it will face the post-phase-out rate of 28 percent, at least 
for a few years. 

44. The 15% rate in question is the rate at which the income of many children 14 
years or more old is taxed. In order for the MET’s income to be taxed at the rates of its 
beneficiaries, the MET would have to be treated as distributing its income to the children 
each year. It doesn’t do that. The argument that the MET should be taxed as if it had 
made these distributions seems to be that there is no economic difference between the 
MET’s distributing its earnings each year and then receiving them back as additional 
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deductions when it makes distributions (and the distributions will be 
taxed to the beneficiaries to the extent of the MET’s income). The 
tuling’s failure to mention distribution deductions suggests that the 
drafters of the ruling assumed that the MET would be taxed as a 
corporation. 

Michigan’s Governor Blanchard has argued that the Service’s ruling 
is ‘‘favorable’’ by pointing out that the ruling does not hold the parents 
taxable.*® In other words, because the Service will collect a 34% tax 
on the investment return instead of the 28% or 33% tax it would get 
by taxing the parents, the Service has ruled ‘‘favorably’’ to the parents. 
To put it as charitably as possible, this is nonsense. The MET gets its 
money from the parents who sign up.**® Any tax payments made by the 
MET will be made with money contributed by parents or by the earnings 
from those contributions. So the parents will in fact pay the MET’s 
taxes, even though they are not, nominally, liable. One does not 
enhance one’s after-tax welfare by paying someone else’s 34% tax 
instead of paying one’s own 28% tax. 

To make things even worse, the Service’s ruling says that tuition 
payments made by the MET will be taxable to the child, to the extent 





contributions and the MET’s simply making no distributions. The analogy is apt, but the 
Internal Revenue Code provisions dealing with trusts draw fundamental distinctions 
between trusts that actually make (or are required to make) annual distributions and 
trusts which do not make distributions. E.g., I.R.C. §§ 651, 661 (1988). A ‘‘simple trust”’ 
is a trust defined in § 651; part of the definition is that the terms of the trust ‘‘provide 
that all of its income is required to be distributed currently’; I.R.C. § 651(a)(1) (1988). 
If failure to distribute income were treated as equivalent to distributing income and 
getting it back, every trust would satisfy this part of the definition. 

45. In fact, the ruling does not even assure the parents in question that they will not 
be taxed. The ruling request represented that Michigan parents have no obligation under 
state law to send their children to college, and the ruling is therefore conclusive for the 
parties involved only if that representation is true. It may not be. Courts in divorce cases 
routinely order parents to pay their children’s college tuition, and there is some authority 
for using obligations imposed in divorce cases as the measure of a parent’s legal obligation 
of support even in cases involving intact families. See generally Kahn, The Funding of 
Children’s Educational Costs, 21st Ann. William and Mary Tax Conference 9, 40-49 
(1986), which includes a detailed examination of the support obligation under Michigan 
law. The state’s representation was greatly oversimplified, if not flatly wrong. 

46. The investment return on the parents’ contributions is money that comes from 
the parents, because it is money that the parents would have earned had they invested 
their own funds rather than handing them over to the MET for investment on their 
behalf. 

The legislation establishing the MET authorizes it to receive contributions. However, 
the Internal Revenue Code does not allow deductions for contributions to taxable cor- 
porations (or trusts). Furthermore, people seeking an outlet for their charitable impulses 
may find an organization intended to benefit parents wealthy enough to pay thousands 
of dollars to fund higher education for their young children an unattractive donee. 

Because payments to the MET are deductible for purposes of Michigan’s state income 
tax, there is a sense in which some of the parents’ payments to the MET really come 
from Michigan taxpayers generally. But because state income taxes are imposed at low 
rates and are deductible in calculating federal taxable income, the subsidy involved here 
is quite small. 
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that those payments exceed the amount of the parent’s contribution. 
That is, the MET’s investment return will be taxed as it is earned and 
then, when it is paid out, it will be taxed again. Furthermore, the 
ruling holds that the parents’ payments are taxable gifts which do not 
qualify for the $10,000 annual exclusion because they are gifts of future 
interests. One cannot imagine a harsher ruling than this. Only a poli- 
tician could call it a ‘‘victory.’’ 

What can we learn from the Michigan ruling? Because the Michigan 
plan contains features making it very different from a real prepayment 
plan, the Service’s ruling gives us no useful guidance about how the 
Service would try to tax a genuine prepayment scheme. Suppose, for 
instance, that Michigan had simply agreed to accept tuition today for 
infants, promising to educate them (if they qualified for admission) 
without collecting more. If the money collected went directly into the 
state treasury, there would be no MET to be taxed as either a trust or 
a corporation, and the state itself would be exempt. Whether the Service 
would seek to tax either the parent or the child on the difference 
between the amounts paid and the value of the education received is 
a matter one cannot determine from the Michigan ruling. The ‘‘loan’’ 
analysis which this fact pattern evokes was ignored entirely in the 
ruling, which was drafted by someone whose approach to deciding 
who had income consisted entirely of looking at who was getting cash 
(would that it were that easy). Revealingly, the ruling cited Eisner v. 
Macomber,’*’ a long-discredited Supreme Court tax decision from 1920, 
rather than any of the statutes, regulations, or cases dealing with loans 
and prepayments, in reaching its conclusion. One hopes that future 
attempts by the Service to deal with the problem will be handled by 
persons whose knowledge of the tax law goes beyond 1920. 

Perhaps the real lesson of the Michigan plan is that some* states are 
more interested in seeming to do something to help parents deal with 
rising tuition than in actually helping them. The key economic feature 
of the Michigan plan is that the state had nothing to lose. A true 
prepayment plan would expose the state to a loss if tuition should 
grow more rapidly than expected. Michigan did not adopt that kind of 
plan. 


CONCLUSION 


Prepaid-tuition plans make little sense as insurance and may well 
provide no tax benefits. Except for plans allowing prepayment of tuition 
for students already accepted, private prepayment plans should soon 
pass from the scene, as Duquesne’s already has. State plans may remain. 
As the Michigan experience shows, some state officials have been 





47. 252 U.S. 189, 40 S. Ct. 189 (1920). 
48. Although some states have adopted plans similar to Michigan’s, others have held 
back as a result of the Service’s unfavorable ruling; Rosenthal, supra note 34, at 678-79. 





260 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 17, No. 2 


willing to adopt economically senseless plans to curry political support. 
The economic and tax aspects of prepayment plans like Michigan’s are 
so complex that few voters will understand the plans’ deficiencies. 
Whatever their economic drawbacks, prepayment plans have some 
political attractiveness: They look good today, and many years will 
pass before their shortcomings are brought home to their victims—the 
parents who have been misled into thinking that they have provided 
for their children’s schooling. 








CASE COMMENT 


Elter v. Great Lakes Higher Education 
Corporation: State Agencies That 
Grant Educational Loans May 
Discriminate Against Student 
Bankrupts Who Default On Prior 
Educational Loans 


INTRODUCTION 


Elter v. Great Lakes Higher Education Corporation’ allows state agen- 
cies to deny new educational loans to students who have had prior 
educational loans discharged in bankruptcy. The Elter court classified 
higher education as a privilege, rather than as a necessity, and refused 
to extend the scope of Section 525(a) of the Bankruptcy Code? to the 
granting of educational loans. Section 525(a) lists areas in which gov- 
ernmental organizations may not discriminate against bankrupts, but 
those areas include neither educational loans nor any other type of 
future credit. Although Elter discussed relevant case law, the court 
based its holding on the congressional intent behind Section 525(a) and 
on a policy discouraging defaults on educational loans.* A different 
holding would have allowed students to receive new educational loans, 





1. 95 Bankr. 618 (E.D. Wis. 1989). 

2. 11 U.S.C. § 525(a) (1979 & Supp. 1989) prohibits governmental units from 
discriminating against individuals on the basis of present or past indebtedness or bank- 
ruptcy when issuing licenses, permits, or other similar grants. 

3. Section 525(a), Protection against discriminatory treatment, provides in part: 

[A] governmental unit may not deny, revoke, suspend, or refuse to renew a 

license, permit, charter, franchise, or other similar grant to, condition such a 

grant to, discriminate with respect to such a grant against, ... a person that 

is or has been a debtor under this title or a bankrupt or a debtor under the 

Bankruptcy Act, or another person with whom such bankrupt or debtor has 

been associated, solely because such bankrupt or a debtor is or has been a 

debtor under this title or a bankrupt under the Bankruptcy Act. 

4. The Elter court hoped to avoid the problem of students discharging their educa- 
tional loans in bankruptcy, and then receiving new loans, by invoking the anti-discrim- 
inatory policy of the Bankruptcy Code. This mandatory granting of new educational loans 
disturbed the court because it ‘‘would give the debtor a running start, well ahead of 
those who had never declared bankruptcy.” 95 Bankr. at 622. 
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on the basis of the ‘‘fresh start’’® policy of the Bankruptcy Code, after 
they had discharged their previous loans in bankruptcy. 

This Case Comment discusses whether the anti-discriminatory policy 
of Section 525(a) prevents a state agency from discriminating against a 
student bankrupt seeking educational loans. Part I reviews the facts of 
Elter and presents the court’s holding. Part II analyzes the Elter court’s 
reliance on Perez v. Campbell,* on the congressional intent behind the 
enactment of Section 525(a), on case law interpreting this section, and 
on a policy against educational loan defaults. Part III examines the 
possible conflict between the pertinent federal regulation and the Wis- 
consin statute. The Conclusion assesses the impact of Elter on educa- 
tional-loan discrimination. 


I. FActTs OF ELTER 


Michael John Elter [hereinafter Elter] and his wife, Joyce Margaret 
Elter, filed a voluntary joint bankruptcy petition under Chapter 7’ of 
the Bankruptcy Code on February 1, 1988. On April 26, 1988, the 
bankruptcy court discharged their debts, which included a student loan 
Elter secured from the predecessor of Great Lakes Higher Education 
Corporation [hereinafter Great Lakes]. Relying on a Wisconsin statute,® 
Great Lakes’ predecessor denied Elter’s application for a new guaranteed 


student loan, based upon his default on the previous student loan.® 
Elter sued for injunctive relief to compel Great Lakes to grant the 
new loan. Citing Great Lakes’ approval of his wife’s application for a 
student loan and denial of his own, he argued that Great Lakes imper- 
missibly discriminated against him under Section 525(a). Elter claimed 
that he was discriminated against because of his status as a bankrupt, 





5. ‘One of the primary purposes of the bankruptcy act is to ‘relieve the honest 
debtor from the weight of oppressive indebtedness and permit him to start afresh free 
from the obligations and responsibilities consequent upon business misfortunes.’’’ Local 
Loan Co. v. Hunt, 292 U.S. 234, 244, 54 S.Ct. 695, 699 (1933) (quoting from Williams 
v. United States Fidelity & Guar. Co., 236 U.S. 549 at 554-55). Although this ‘‘fresh- 
start’ approach puts bankrupts on an equal footing with nonbankrupts, Congress did not 
intend to give bankrupts a financial advantage or head start over nonbankrupts. 

6. 402 U.S. 637, 91 S. Ct. 1704 (1971). 

7. Chapter 7 of the Bankruptcy Code, 11 U.S.C. §§ 701-66 (1982), provides, inter 
alia, for the collection, liquidation, and distribution of the bankrupt’s estate. 

8. The relevant provision of the Wisconsin statute states: ‘“‘The board may make and 
authorize loans to be made to students if ... the student is not in default on any 
previous loan or the board has determined that the student has made satisfactory 
arrangements to repay the defaulted loan.’’ Wis. Stat. § 39.32(3)(g) (1987) (emphasis 
added). 

9. As indicated in the Bankruptcy Court’s opinion, ‘‘[t]he defendant acknowledges 
that no consideration other than the default was relevant to the denial of Elter’s appli- 
cation. Indeed, the fact that Elter’s wife received a student loan after bankruptcy confirms 
the fact that it is the default and not the bankruptcy that resulted in the denial.’’ 95 
Bankr. at 619. 
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in contrast to his wife’s status as a non-bankrupt.’° The court, however, 
differentiated between Elter and his wife because of the former’s status 
as a loan defaulter, not as a bankrupt. 

Section 525(a) prohibits a governmental unit from denying a license, 
permit, charter, franchise, or other similar grant solely because of 
bankruptcy.*! The United States Bankruptcy Court for the Eastern Dis- 
trict of Wisconsin held that Section 525(a) does not apply to student 
loans, which are a form of future credit, rather than a license, permit, 
or similar type of grant. In deciding Elter, the court stated that ‘‘[t]he 
words of 11 U.S.C. § 525(a) do not prohibit discrimination in the 
granting of student loans and the legislative history does not unambig- 
uously provide otherwise.’’? The court found that student loans are 
not state grants because they are privileges, not necessities.1* Reasoning 
that ‘‘[o]btaining credit to pursue higher education goes too far beyond 
the enumerated list in 11 U.S.C. § 525(a),’’* the bankruptcy court held 
for Great Lakes, dismissing Elter’s claim on Great Lakes’ motion for 
summary judgment. 


II. ANALYSIS OF ELTER 


Elter considered whether the granting of future credit in the form of 
a student loan fell within the parameters of Section 525(a) of the 
Bankruptcy Code. If, as Elter argued, the issuance of future credit for 
a student loan were to fit within the scope of Section 525(a), then 
bankrupts who defaulted on educational loans could demand treatment 
equal to non-defaulters on their applications for new educational loans. 
These bankrupts could expect to receive new educational loans because 
state agencies could not discriminate against them based upon their 
prior defaulted loans. This would itself discriminate against defaulters 
who did not file for bankruptcy to discharge prior student loans. For 
policy reasons the Elter court did not want to promote these abuses in 
the educational loan system. 


A. Elter’s Reliance on Perez 


The Elter court relied on case law for the background of the anti- 
discriminatory policy of Section 525(a). The Bankruptcy Code in Section 
525(a) restricts states from discriminating against bankrupts by denying, 
revoking, suspending or refusing to ‘‘renew a license, permit, charter, 
franchise, or other similar grant.’’* This section codified Perez v. 





10. Joyce Margaret Elter had neither discharged a loan in bankruptcy nor defaulted 
on a student loan. Id. 

11. See supra note 3. 

12. 95 Bankr. at 622. 

13. Id. 

14. Id. 

15. See supra note 3. 
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Campbell,’® a case that invalidated the Arizona Motor Vehicle Safety 
Responsibility Act’? because it conflicted with the goals of the Bank- 
ruptcy Code. 

Although Arizona enacted the Motor Vehicle Safety Responsibility 
Act for the purpose of promoting financial responsibility among mo- 
torists,* the United States Supreme Court invalidated the statute be- 
cause it frustrated the purpose of the Bankruptcy Act. The Court found 
that the Arizona statute failed to give ‘‘the honest but unfortunate 
debtor . . . a new opportunity in life and a clear field for future effort, 
unhampered by the pressure and discouragement of pre-existing debt.’’?° 
Focusing on the actual effect of the Arizona statute, the Court departed 
from precedent” and held that ‘‘any state legislation which frustrates 
the full effectiveness of federal law is rendered invalid by the Suprem- 
acy Clause.’’?? 

Perez thus invalidated any state legislation which effectively penal- 
ized a debtor because of a previous unpaid debt discharged in bank- 
ruptcy. If Perez alone controlled Elter, Great Lakes’ predecessor could 
not have discriminated against Elter in his application for a new 
educational loan. The more specific wording of Section 525(a) modifies 
the Perez rule, making the Elter outcome possible. 


B. The Legislative History of Section 525(a) 


Neither future credit nor educational loans are listed in Section 
525(a).22 To determine whether future credit in the form of educational 





16. 402 U.S. 637, 91 S. Ct. 1704 (1971). In Perez, the State of Arizona suspended 
the petitioner’s driver’s license because he had failed to pay a tort judgment stemming 
from an earlier automobile accident, even though this judgment debt had been discharged 
in bankruptcy. The United States Supreme Court held that this action was discriminatory, 
because it failed to recognize that the tort judgment debt was discharged and treated Mr. 
Perez like a debtor despite his bankrupt status. The Perez Court established the policy 
that debtors could not be discriminated against by state legislation that would reburden 
them with their discharged debts. 402 U.S. at 638-39, 91 S.Ct. at 1705-06. 

17. 9 Ariz. Rev. Stat. Ann. § 28-1162 (1989) requires that a driver with an unpaid 
tort judgment arising out of an automobile accident will have his license suspended if 
the judgment remains unpaid for sixty days. 

18. The Supreme Court of Arizona interpreted the legislative intent of the statute, 
stating: ‘‘[t]he Financial Responsibility Act has for its principal purpose the protection 
of the public using the highways from financial hardship which may result from the use 
of automobiles by financially irresponsible persons.’’ 402 U.S. at 644, 91 S.Ct. at 1708 
(1971) (quoting Schecter v. Killingsworth, 93 Ariz. 273, 280, 380 P.2d 136, 140 (1963)). 

19. 292 U.S. at 244, 54 S.Ct. at 699. 

20. The Court held that the earlier cases of Kesler v. Department of Pub. Safety, 369 
U.S. 153, 82 S.Ct. 807 (1962) and Reitz v. Mealey, 314 U.S. 33, 62 S.Ct. 24 (1941) could 
have ‘‘no authoritative effect to the extent they are inconsistent with the controlling 
principle that any state legislation which frustrates the full effectiveness of federal law 
is rendered invalid by the Supremacy Clause.’’ 402 U.S. at 652, 91 S.Ct. at 1712. Kesler 
and Reitz both allowed the bankrupt to be left burdened with the consequences of their 
discharged debt, contrary to the purpose of the federal bankruptcy law which was 
designed to give discharged debtors a fresh start. 

21. 402 U.S. at 652, 91 S.Ct. at 1712. 

22. See supra note 3. 
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loans fell within the scope of Section 525(a), Elter looked to congres- 
sional intent.2* The Senate Report states: ‘‘[T]he section is not exhaus- 
tive .... This section permits further development to prohibit actions 
by governmental or quasi-governmental organizations that perform li- 
censing functions . . . or by other organizations that can seriously affect 
the debtor’s livelihood or fresh start.’’* The Senate Report clearly 
indicates that Congress did not intend Section 525(a) to be strictly 
construed to cover only licenses, grants, permits, charters, or franchises. 
Congress left the scope of Section 525(a) open to judicial interpretation. 


C. Judicial Interpretation of Section 525(a) 


In interpreting Section 525(a), courts have been unwilling to extend 
its anti-discriminatory safeguards to areas of future credit. The items 
listed in Section 525(a) are all public benefits, in the nature of a license 
or permit, which the state confers on individuals. Future credit is not 
in this category, and courts have viewed its omission by Congress as 
intentional.?5 

Courts usually limit their interpretation of Section 525(a) to those 
licensing-type functions enumerated. For example, this section was 
held to invalidate state laws requiring bankrupts to meet discriminatory 
standards to obtain drivers’ licenses,?° but not to invalidate those laws 
requiring bankrupts to meet non-discriminatory license requirements.?’ 





23. 95 Bankr. at 620-22. 

24. S. Rep. No. 989, 95th Cong., 2nd Sess. 81, reprinted in 1978 U.S. CopE Conc. & 
ADMIN. NEws 5787, 5867. 

25. In re Goldrich, 771 F.2d 28 (2d Cir. 1985) reached the same conclusion as Elter 
with substantially similar facts. The Goldrich court explained: 

We are reluctant to probe beyond the plain language of the statute ... [T]he 
fact that the list is composed solely of benefits conferred by the state that are 
unrelated to credit is unambiguous. Congress’ failure to manifest any intention 
to include items of a distinctly different character is also unambiguous .. . 
While Congress may have intended to allow expansion of the scope of protection 
described in section 525, it clearly also intended that such expansion would 
be limited to situations sufficiently similar to Perez to fall within the enumer- 
ation. The extension of credit is manifestly different. 
Id. at 30-31. 

26. See Henry v. Heyison, 4 Bankr. 437 (E.D. Pa. 1980) (Henry’s driving privileges 
were suspended and would not be restored until she proved her financial responsibility 
by purchasing special non-owner’s insurance. Since proof of financial responsibility was 
not required of other license applicants, the court held that Henry was being denied a 
fresh start. The court stated: ‘‘Thus, although, a state could legitimately require financial 
responsibility insurance for all its non-owner drivers, the Code prohibits it from treating 
those with judgments discharged in bankruptcy differently from those who never had 
such debts.’’ Id. at 442); See also In re Shamblin, 18 Bankr. 800 (S.D. Ohio 1982) (Ohio 
legislation which required proof of financial responsibility from persons with unsatisfied 
tort judgments discharged in bankruptcy, but not from others, was discriminatory and 
violated § 525 of the Bankruptcy Code); but see infra note 27 and accompanying text. 

27. See Duffey v. Dollison, 734 F.2d 265 (6th Cir. 1984) (financial responsibility 
requirement did not violate § 525 because it applied equally to bankrupts and nonbank- 
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A California court held that a state’s registrar of contractors could not 
revoke a contractor’s license because of the latter’s bankruptcy filing.” 
Courts have also held that state authorities may neither withhold liquor 
licenses from debtors in bankruptcy,”° nor refuse to renew a liquor 
license based upon a debtor’s bankruptcy proceedings.*° An Iowa court 
has found a self-insurance exemption to be a license under Section 
525(a).2" 

Courts have extended the scope of Section 525(a) beyond licensing- 
type functions to include mortgages and mortgage financing from state 
agencies.*? Section 525(a) also has been applied to the letting of con- 
tracts by governmental agencies.** A student also has the right to compel 
a public institution to release a transcript being withheld solely because 
the student discharged an educational loan in bankruptcy.** 





Tupts); see also In re Cerny, 17 Bankr. 221 (N.D. Ohio 1982) (future financial responsibility 
requirement applied to debtor and nondebtor alike, and was therefore in step with § 525 
of the Bankruptcy Code. ‘‘Any other result would appear to go beyond the fresh start 
policy of Perez and would effectively give a debtor a head start over persons who are 
able to satisfy their unpaid judgment debts without resort to a discharge in bankruptcy.”’ 
Id. at 224). 

28. Grimes v. Hoschler, 12 Cal.3d 305, 525 P.2d 65, 115 Cal.Rptr. 625 (Cal. 1974), 
cert. denied, 420 U.S. 973, 95 S.Ct. 1394 (1975). The registrar of contractors revoked a 
contractor’s license based on his violation of section 7113.5 of the Business and Profes- 
sions Code when he filed for bankruptcy. The court held that the statute’s effect interfered 
with the congressional intent to give debtors a fresh start and thus was invalid. 

29. In re Maley, 9 Bankr. 832 (W.D.N.Y. 1981). The State Liquor Authority refused 
to issue a liquor license to Maley based upon his previous bankruptcy in 1961 and his 
current Chapter 1] status. The court found that denial of the liquor license was discrim- 
inatory, and violated the Bankruptcy Code. The court ordered the State Liquor Authority 
to issue the license. 

30. In re Anderson, 15 Bankr. 399 (S.D. Miss. 1981). The State Tax Commission, the 
only wholesale supplier of alcoholic beverages in the state of Mississippi, was not 
allowed to deny a renewal of a liquor license to a debtor when such denial would destroy 
the opportunity for a successful bankruptcy reorganization. 

31. In re Rath Packing Co., 35 Bankr. 615 (N.D. Iowa 1983). The court ruled that the 
self-insurance ‘‘exemption granted by the Commissioner constitutes a ‘license’ in the 
ordinary sense of the term.”’ Id. at 618. The Commissioner’s revocation of the exemption, 
based solely on debtor’s bankruptcy filing, was a violation of § 525. 

32. In re Rose, 23 Bankr. 662 (D. Conn. 1982). Rose’s application for a mortgage loan 
from a state agency was denied because he was not creditworthy. The court concluded 
‘“‘that Congress intended to prevent discriminatory treatment in the field of mortgage 
financing.”’ Id. at 666. The court further stated: ‘‘If a state has chosen to enact a program 
of home financing for its citizens, § 525 prohibits that state from exempting debtors or 
bankrupts from those benefits solely because of a bankruptcy and without taking into 
account present financial capability.’’ Id. at 666-67. 

33. In re Marine Elec. Ry. Prod. Div., 17 Bankr. 845 (E.D.N.Y. 1982). Marine Electric 
was denied a governmental contract based on its status as a debtor-in-possession. The 
court held that a governmental activity, such as the letting of contracts by the Transit 
Authority, would be subject to the protection of § 525. See also In re Son-Shine Grading, 
Inc., 27 Bankr. 693 (E.D.N.C. 1983) (debtor’s disqualification from building contracts 
awarded by Department of Transportation, based solely on bankruptcy filing, was a clear 
violation of § 525). 

34. A state institution’s refusal to relinquish educational transcripts has been adjudged 
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Section 525(a) has not been interpreted to extend beyond govern- 
mental activities that involve the issuance of licenses, permits, charters, 
franchises, or similar grants.** A holding of the Second Circuit, In re 
Goldrich,** illustrates that this section’s anti-discriminatory safeguards 
do not extend to credit applications filed after bankruptcy.” Moreover, 
private institutions generally are not subject to Section 525(a)** because 
Congress intended that provision to apply only to governmental or 
quasi-governmental organizations.*° 

Persuaded by the Second Circuit court’s view of the congressional 
intent behind Section 525(a),*° the Elter court concluded that the phrase 





a form of coercion aimed at making the student repay his discharged educational loan, 
which violates Section 525(a). Such an institution cannot prevent a student from regis- 
tering after he has discharged his student loans in bankruptcy. See Handsome v. Rutgers 
Univ., 445 F.Supp 1362 (D.N.J. 1978) (withholding transcripts and refusing to allow 
registration violated the fresh start policies of the Bankruptcy Act and the Supremacy 
Clause); Lee v. Board of Higher Educ., 1 Bankr. 781 (S.D.N.Y. 1979) (denying access to 
transcripts to those who had discharged their student loans in bankruptcy was a violation 
of the Bankruptcy Act); In re Heath, 3 Bankr. 351 (N.D. Ill. 1980) (denial of the debtor’s 
college transcript precluded him from fulfilling his obligations under his Chapter 13 
bankruptcy, and thus violated § 525(a) of the Bankruptcy Code); In re Howren, 10 Bankr. 
303 (D. Kan. 1980) (University withholding transcript to compel payment of debt, where 
bankruptcy proceedings had been initiated but student loan had not been discharged, 
violated fresh start policy of § 525(a)). But see Johnson v. Edinboro State College, 728 
F.2d 163 (3d Cir. 1984) (as long as student’s loans remain in default and are not 
discharged, the institution has no obligation to release the student’s transcripts). 
35. See In re Rees, 61 Bankr. 114 (D.Utah 1986). The Employment Security Commis- 
sion (ESC) assigned Rees a higher tax rate based on his failure to pay taxes due on or 
before September 30th of the preceding year as required by Wyoming law. ESC assigns 
higher tax rates to all employers which fail to pay their taxes and interest on or before 
September 30th. The court stated: 
ESC does not issue any licenses, permits, charters, franchises, or any similar 
grant. Since it does not have the power to grant or deny such benefits . . . it 
is difficult to find how ESC’s conduct falls within the purview of Section 
525(a) . . . . This Court therefore holds that employment security taxes contrib- 
uted by employers . . . do not fall within the scope of Section 525(a). 

Id. at 124. 

36. 771 F.2d 28 (2d Cir. 1985). 

37. The Goldrich court stated: 

[S]ection 525 does not promise protection against consideration of the prior 
bankruptcy in post-discharge credit arrangements .... A credit guarantee is 
not a license, permit, charter or franchise; nor is it in any way similar to those 
grants. Had Congress intended to extend this section to cover loans or other 
forms of credit, it could have included some term that would have supported 
such an extension. 

Id. at 30. See supra note 25. 

38. For example, private educational institutions have no duty to release a student’s 
transcript, because such institutions are not state organizations. See Girardier v. Webster 
College, 563 F.2d 1267 (8th Cir. 1977) (private college that refused to provide transcript 
to student who had not paid educational loan discharged in bankruptcy did not violate 
Bankruptcy Act). 

39. See supra note 25 and accompanying text. 

40. See supra notes 25, 36 and 37. 
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‘‘or other similar grant’’ did not include future credit in the form of 
educational loans.*1 The court thus refused to expand the scope of 
Section 525(a). 


D. The Elter Court’s Reliance on Policy 


To interpret Section 525(a), the Elter court relied on the concept of 
ejusdem generis.*? According to this concept, when a general term such 
as ‘‘or other similar grant’’ follows a list of the type contained in 
Section 525(a),** the general term will be construed to include only 
things of the same general kind as those specifically mentioned. 
Section 525(a) therefore applies only to the items enumerated or to 
other licensing-type functions, neither of which includes future credit 
or educational loans. 

Elter also considered the purpose of the Bankruptcy Code’s ‘‘fresh 
start’’ policy. The ‘‘fresh start’’ policy aims to give bankrupts the same 
opportunities as nonbankrupts, not better ones. If the state were required 
to grant a student loan to any bankrupt who applied for one, such 
bankrupts would have an unfair advantage over nonbankrupts, whose 
loan applications the state is not required to grant. Such a policy would 
also mean that the opportunities of those who defaulted on loans 
without declaring bankruptcy would not equal the opportunities of 
those who defaulted and filed bankruptcy. Section 525(a) does not 
properly allow this practice, which ‘‘would give the debtor a running 
start, well ahead of those who had never declared bankruptcy.’’*® 

The court concluded that educational loans are not in the same 
category as the items listed in Section 525(a). According to Elter, those 
items are necessities, because they preserve a vital human need.* 
Educational loans are considered privileges because they help to provide 
a college education. The court determined that privileges do not warrant 
the same protection as necessities. 


III. PossiIBLE CONFLICT BETWEEN FEDERAL AND STATE STATUTES 


Elter responds to the question of whether a federal regulation that 
covers the eligibility requirements for student loans after bankruptcy’’ 





41. 95 Bankr. at 621. 

42. Biack’s Law Dictionary 517 (6th ed. 1990), defines ejusdem generis as follows: 
‘‘(W]here general words follow an enumeration of persons or things, by words of a 
particular and specific meaning, such general words are to be held as applying only to 
persons or things of the same general kind or class as those specifically mentioned.”’ 

43. See supra note 3. 

44. In the words of the United States Supreme Court, ‘‘[t]he rule of ejusdem generis 
. .. is only an instrumentality for ascertaining the correct meaning of words when there 
is uncertainty. Ordinarily, it limits general terms which follow specific ones to matters 
similar to those specified; but it may not be used to defeat the obvious purpose of 
legislation.’’ United States v. Powell, 423 U.S. 87, 91, 96 S.Ct. 316, 319 (1975) (quoting 
Gooch v. United States, 297 U.S. 124, 128, 56 S.Ct. 395, 397 (1936)). 

45. 95 Bankr. at 622. 

46. Id. 

47. The section entitled ‘Eligible borrowers,’’ contains the following language: ‘‘The 
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invalidated an earlier-enacted Wisconsin statute. The federal regulation, 
if applied by itself, would allow Elter to receive the second student 
loan for which he applied. The state statute, however, would disqualify 
any person who previously had discharged a student loan in bankruptcy 
from receiving a subsequent student loan.** Although Elter claimed that 
the federal regulation preempted the Wisconsin statute, the court dis- 
agreed. The two do not necessarily conflict, because the Wisconsin 
statute is narrower in scope and more specific than the federal regu- 
lation. The state chose to enact stricter eligibility standards for student 
loans than those required by federal law. As the Elter court stated: 
‘There is nothing in the federal regulations that states that a state must 
have the same eligibility standard as the federal regulations in order to 
qualify for guarantees by the Department of Education. The federal 
program could require such consistency, but it does not.’’*® The federal 
regulation therefore does not preempt the application of the Wisconsin 
statute.*° 


CONCLUSION 


Elter marks the limits of the scope of prohibited discriminatory acts 
under Section 525(a) of the Bankruptcy Code. The conservative ap- 


proach taken by the Bankruptcy Court reflects an unwillingness to 
extend the protection of anti-discriminatory provisions to the granting 
of future credit for student loans. Although this may seem to differ 
from prior decisions dealing with licenses, transcripts, and mortgages, 
it accords with congressional intent. Section 525(a) was aimed at 
protecting the ‘‘fresh start’’ of individuals who had undergone bank- 
ruptcy. A ‘‘fresh start,’’ however, differs greatly from the granting of 
privileges that provide bankrupts a decided advantage over those who 
never filed for bankruptcy. 

A consideration of the ramifications of an opposite ruling in Elter 
best justifies the court’s holding. Students would be able to manipulate 
the bankruptcy laws so as to receive new educational loans after 
discharging defaulted ones. Strong public policy in favor of prompt 
and complete student loan payments necessitates that states deal strictly 
with students who default on loans; the Wisconsin statute that Elter 





Secretary does not consider ... a loan that is discharged in bankruptcy ... to be in 
default for the purposes of this section.”’ 34 C.F.R. § 682.201(e)(4) (1988). 

48. See supra note 8. 

49. 95 Bankr. at 622. 

50. A federal law preempts a state law under the following conditions: (1) if Congress 
evidences an intent to occupy the particular field, or (2) if Congress has not entirely 
displaced state regulation over the matter in question, state law is preempted to the 
extent it actually conflicts with federal law. See Pacific Gas & Elec. Co. v. State Energy 
Resources Conservation & Dev. Comm’n, 461 U.S. 190, 103 S.Ct. 1713 (1983); Silkwood 
v. Kerr-McGee Corp. 464 U.S. 238, 104 S.Ct. 615 (1984). 
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challenged evidences such a policy. It promotes equal opportunity in 
education, so that the poor and the wealthy alike can contribute their 
intellectual resources to society. Elter has thus helped ensure healthy 
loan programs by discouraging financial irresponsibility. 

Elter will deter the discharge of a student loan solely to avoid 
financial obligations. Elter establishes guidelines that are clear and 
well-reasoned. Its holding illustrates the extent of permissible discrim- 
ination in the granting of future credit. Courts that follow Elter will no 
longer protect individuals who attempt to avoid their legal obligation 
to repay student loans by discharging them in bankruptcy, while seek- 
ing the protection of the anti-discriminatory measures of Section 525(a) 
in applications for new student loans. 
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